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OVERVIEW 

 

The Institute of International Bankers represents internationally headquartered 

banking/financial institutions from over 35 countries in connection with U.S. legislative, 

regulatory, compliance and tax issues that affect their banking, securities, insurance and other 

financial activities in the United States.  In the aggregate, IIB members’ U.S. operations have more 

than $5 trillion in assets, fund 25% of all commercial and industrial bank loans made in the U.S. 

and contribute to the depth and liquidity of U.S. financial markets.  IIB members also contribute 

more than $50 billion each year to the economies of major cities across the country in the form of 

employee compensation, tax payments to local, state and federal authorities, and other operating 

and capital expenditures.  

 

This 26
th

 annual Global Survey of Regulatory and Market Developments in Banking, 

Securities and Insurance is part of the IIB’s ongoing efforts to contribute to the understanding of 

the trends toward globalization of financial markets and convergence of regulatory systems around 

the world.  This year’s Global Survey covers developments during the period from July 1, 2012 to 

June 30, 2013 in 27 countries and the European Union (EU).  We are very grateful to the banking 

associations and financial services supervisory authorities from those countries and the EU that 

have contributed to this year’s Survey and without whose participation this publication would not 

be possible.    

 

 A matter selected for special attention in this year’s Global Survey is the ongoing 

implementation of regulatory reforms by various countries to address the causes and consequences 

of the financial crisis.  In this regard, contributors were asked to report on relevant developments 

relating to the following:  

 

 regulatory/supervisory structures, including changes in the organization and/or 

responsibilities and powers of regulatory, central bank and other governmental authorities 

in the financial sector; 

 

 imposition of enhanced capital requirements, including stress testing and contingent 

capital requirements; 

 

 resolution planning/ “living will” requirements; 

 

 other prudential or regulatory limitations on financial institutions’ activities, including 

limitations on incentive compensation arrangements;  

 

 regulation of over-the-counter (OTC) derivatives, including registration of derivatives 

dealers and the imposition of execution, clearing and reporting requirements on OTC 

derivatives transactions; 

 

 risk restraints similar to the proprietary trading restrictions contained in the U.S. “Volcker 

Rule”; 

 

 the establishment of special resolution regimes; and 
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 as applicable with respect to any of the foregoing, efforts undertaken by home country 

authorities to consult and coordinate with their counterparts in other countries.        

  

In describing the diversity of initiatives undertaken in these areas by countries around the 

world, the Global Survey provides a useful point of reference for assessing these developments 

and their impact on the international financial community. 

 

 As in past years, the Survey includes an updated table on permissible securities, insurance 

and real estate activities of banking organizations in various countries.   

 

  

          

          

 

For further information contact: 

 

Institute of International Bankers 

299 Park Avenue 

New York, New York 10171 

Tel:  (212) 421-1611 

Fax:  (212) 421-1119 

E-Mail:  IIB@IIB.org 
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PERMISSIBLE ACTIVITIES FOR BANKING ORGANIZATIONS 

IN VARIOUS FINANCIAL CENTERS
1
 

 

 

 

 

Country 

 

 

 

 

Securities
2 

 

 

 

Insurance
3 

 

 

 

 

Real Estate
4 

 

 

Bank Investments in  

Industrial Firms
5 

 

 

Industrial Firm 

Investments in 

Banks 

 

Argentina 

 

Permitted 

 

Permitted to 

act as broker 

 

Limited; based 

on bank 

capital and 

investment 

 

Limited 

 

Permitted but 

subject to prior 

approval of 

authorities 

 

Australia Permitted Permitted 

through 

subsidiaries or 

sister 

companies, 

subject to 

controls under 

the insurance 

laws 

Limited Permitted; a bank (and banking 

group) is required to deduct 

equity investments and other 

capital investments in 

non-subsidiary entities that 

exceed (i) 0.15% of the bank’s 

(banking group’s) capital base 

before deductions for an 

individual investment; and (ii) 

5% in aggregate for all such 

investments.  

 

Shareholdings of 

more than 15% 

in a bank need 

the approval of 

the Treasurer.  

The Treasurer 

has signaled a 

willingness to 

consider an 

association 

between a bank 

and a 

non-financial 

company where 

a sound case can 

be presented. 

This policy will 

be applied 

conservatively. 

 

Austria Permitted Permitted 

through 

subsidiaries 

Permitted Permitted, subject to capital 

deduction rules relating to equity 

investments in non-financial 

entities. 

Permitted, but 

subject to 

notification and 

prohibition 

under certain 

circumstances 
_________________________________________ 

1
 With respect to the activities described, the chart indicates which types of financial activities are permitted.  The chart 

is not intended to summarize the complete range of prudential restrictions which may apply to any such activities. 
2
 Securities activities include underwriting, dealing and brokering all kinds of securities and all aspects of the mutual 

fund business. 
3
 Insurance activities include underwriting and selling insurance as principal and agent. 

4
 Real estate activities include real estate investment, development and management. 

5
 Including investments through holding company structures, where applicable. 
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2 
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3 

 

 

 

 

Real Estate
4 

 

Bank 

Investments in 

Industrial 

Firms
5 

 

 

 

Industrial Firm 

Investments in 

Banks 

 

 

 

 

 

 

 

 

 

 

 

 

 

Belgium Permitted Permitted 

through 

subsidiaries 

Generally 

limited to 

holding bank 

premises 

Single 

qualifying 

holding may not 

exceed 15% of 

bank's own 

funds and such 

holdings on an 

aggregate basis 

may not exceed 

45% of own 

funds 

 

Permitted, but 

subject to prior 

approval of 

authorities 

Bermuda Permitted Permitted Permitted Permitted,  

subject to 

regulatory 

consent 

 

Permitted, 

subject to 

regulatory 

vetting of 

business 

 

 

 

Brazil Permitted 

through 

subsidiaries 

Permitted 

through 

subsidiaries 

Generally 

limited to 

holding bank 

premises 

Limited to 

suppliers to the 

bank 

Permitted 
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Country 

 

 

 

Securities
2 

 

 

Insurance
3 

 

 

Real Estate
4 

 

Bank Investments 

in Industrial Firms
5 

 

Industrial Firm 

Investments in 

Banks 

 

Canada 

 

Permitted 

through 

subsidiaries 

 

Permitted 

through 

subsidiaries 

 

Permitted  

 

Permitted up to 10% 

interest in industrial 

firm 

 

Permitted up to 

the following 

limits: a 20% 

voting share 

limit in banks 

with equity of 

C$8 billion or 

more; a 65% 

voting share 

limit in banks 

with equity of 

C$2 billion to 

C$8 billion; and 

a 100% voting 

share limit in 

banks with 

equity of up to 

C$2 billion. 

 

 

Cayman Islands 

 

Permitted, upon 

issuance of a 

securities 

business license 

or exemption 

 

 

Permitted upon 

issuance of an 

insurance license 

 

Permitted, 

subject to an 

exposure limit 

of 20% of net 

worth, or 

otherwise with 

approval of the 

Authority 

 

Permitted, subject to 

an exposure limit of 

20% of net worth, or 

otherwise with 

approval of the 

Authority 

 

Approval of the 

Monetary 

Authority is 

required.  The 

Authority may 

grant exemption 

when the shares 

are publicly 

traded on a 

recognized stock 

exchange and 

the Authority is 

notified of any 

change in 

control or the 

acquisition of 

10% of the 

shares or voting 

rights 
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Country
 

 

 

 

Securities
2 

 

 

 

 

Insurance
3 

 

 

 

 

Real Estate
4 

 

Bank 

Investments in 

Industrial 

Firms
5 

 

 

 

Industrial Firm 

Investments in 

Banks 

Chile Permitted Insurance 

brokerage 

permitted 

Not permitted Permitted up to 

10% of a bank’s 

shares after 

which the 

Superintendent’s 

prior approval is 

required 

 

Not permitted 

 

 

 

China Not permitted Not Permitted Not permitted Not permitted Permitted; 

acquisitions of 

5% or more 

require approval 

of the banking 

regulatory 

authority 

 

Denmark Permitted Permitted 

through 

subsidiaries 

Permitted up to 

20% of the 

bank's capital 

Permitted with 

restrictions; 

permanent 

controlling 

holdings in 

industrial 

companies are 

prohibited 

 

 

 

Permitted, but 

acquisitions of 

10% or more in a 

financial 

institution are 

subject to 

regulatory prior 

fit and proper 

approval by the 

Danish FSA. 
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Country 

 

 

 

 

 

Securities
2 

 

 

 

 

Insurance
3 

 

 

 

 

Real Estate
4 

 

Bank 

Investments in 

Industrial 

Firms
5 

 

 

 

Industrial Firm 

Investments in 

Banks 

     

 

 

 

European 

Union
1
 

 

Not applicable; 

permissibility is 

subject to home 

country 

authorization 

and limited to 

host country 

regulation 

 

Not applicable; 

permissibility is 

subject to home 

country and host 

country 

regulation 

 

Not applicable; 

permissibility is 

subject to home 

country and host 

country 

regulation 

 

Each 10% or 

more 

share-holding 

may not exceed 

15% of the 

bank's own 

funds and such 

shareholdings on 

an aggregate 

basis may not 

exceed 60% of 

own funds 

 

 

 

 

No general 

restrictions; does 

not allow 

investments of 

10% or more if 

home country 

supervisor is not 

satisfied with the 

suitability of the 

shareholder 

Finland Permitted Only selling of 

insurance 

policies as an 

agent is 

permitted 

Permitted to 

hold real estate 

and shares in 

real estate 

companies up to 

13% of the 

bank's total 

assets 

 

Permitted, 

subject to the EU 

directive on 

qualified 

companies 

Permitted 

                                                           
1
 The Second Banking Directive contains a long list of securities and commercial banking activities that EU "credit 

institutions" (i.e., entities engaged in deposit-taking and lending) may conduct directly or through branches throughout 

the EU so long as their home countries authorize the activities.  Subsidiaries of credit institutions governed by the law 

of the same member state may also conduct activities on the list throughout the EU, subject to conditions which 

include 90% ownership and a guarantee of commitments by the parent credit institutions.  Insurance and real estate 

activities are not on the list and are therefore determined by home country and host country regulations. 
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Securities
2 

 

 

 

 

 

 

Insurance
3 

 

 

 

 

 

 

Real Estate
4 

 

 

 

Bank 

Investments in 

Industrial 

Firms
5 

 

 

 

 

 

Industrial Firm 

Investments in 

Banks 

France Permitted Permitted; 

usually through 

subsidiaries 

Permitted Permitted, but 

limited to 15% 

of the bank's 

capital; in the 

aggregate 

limited to 60% 

of the bank's 

capital 

Not prohibited 

 

Germany 

 

Permitted 

 

Permitted, but 

only through 

insurance 

subsidiaries 

 

Permitted 

 

Permitted, but 

limited to 15% 

of the bank's 

capital; in the 

aggregate 

limited to 60% 

of the bank's 

capital 

 

 

Permitted, 

subject to 

regulatory 

consent based on 

the suitability of 

the shareholder 

Hong Kong Permitted, 

through 

registration with 

the Securities 

and Futures 

Commission and 

subject to limits 

based on the 

capital of the 

bank 

 

Agency permitted 

through 

registration with 

the Hong Kong 

Federation of 

Insurers, subject to 

regulatory 

requirements. 

Underwriting 

permitted through 

subsidiaries 

authorized by the 

Office of the 

Commissioner of 

Insurance. 

Permitted, 

subject to limits 

based on the 

capital of the 

bank 

Permitted, 

subject to limits 

based on the 

capital of the 

bank 

Permitted, 

subject to 

regulatory 

consent based on 

suitability of the 

shareholder with 

a 10% or more 

controlling 

interest. 

 

India Underwriting 

permitted; 

trading activities 

through 

subsidiaries 

Permitted 

through joint 

ventures and 

agency business 

only 

Generally 

limited to 

holding bank 

premises 

Limited to 30% 

of the capital 

funds of the 

bank 

Permitted up to 

30% of the 

capital and 

reserve of the 

investing 

company subject 

to approval of 

RBI of the 

transfer of 1% or 

more of the 

bank's capital 



Institute of International Bankers Global Survey 2013 

7 

 

 

 

 

 

 

Country 

 

 

 

 

 

Securities
2 

 

 

 

 

Insurance
3 

 

 

 

 

Real Estate
4 

 

 

Bank 

Investments in 

Industrial 

Firms
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Industrial Firm 

Investments in 

Banks 

 

Ireland 

 

Permitted; 

usually 

conducted 

through a 

subsidiary 

 

Permitted to 

engage in 

agency and 

certain life 

assurance 

activities 

through a 

subsidiary, 

which must be 

separate and 

independent 

 

 

 

 

 

 

 

 

 

Permitted 

 

Acquisition of 

more than 10% 

of voting rights 

of a firm 

requires Central 

Bank approval 

 

Permitted, but 

subject to prior 

notification to 

the Central Bank 

for acquisition of 

more than 5% of 

total bank shares 

Israel Permitted; 

brokerage and 

investment advice 

by banks directly, 

underwriting and 

portfolio 

management 

activities through 

subsidiaries 

 

Permitted in an 

advisory 

capacity but not 

in underwriting 

Permitted on a 

limited basis 

Permitted on a 

limited basis 

Permitted, but 

subject to prior 

approval of the 

Bank of Israel 

 

Italy 

 

Permitted 

 

Limited to 10% 

of own funds for 

each insurance 

company and 

20% aggregate 

investment in 

insurance 

companies 

 

Generally 

limited to 

holding bank 

premises 

 

Permitted, up to 

15% of the 

bank's capital, 

subject to 

approval of the 

Bank of Italy 

 

Permitted, up to 

5% of shares of 

the bank, subject 

to the approval 

of the Bank of 

Italy 
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3 

 

 

 

 

Real Estate
4 

 

Bank 

Investments in 

Industrial 

Firms
5 

 

 

 

Industrial Firm 

Investments in 

Banks 

Japan Some services 

(e.g., selling of 

government 

bonds, 

investment trusts 

and securities 

brokerage 

services) 

permitted to 

banks, others 

permitted 

through 

subsidiaries. 

Some services 

(only selling 

insurance 

products) 

permitted to 

banks, others 

permitted 

through 

subsidiaries 

 

Generally 

limited to 

holding bank 

premises 

Limited to 

holding 5% 

interest
2
 

Permitted –   

acquisitions of 

shares in excess 

of 5% must be 

filed and shares 

equal or in 

excess of 20% 

subject to 

regulatory 

approval 

Latvia  Permitted Permitted 

through 

subsidiaries 

Permitted Permitted, but 

limited to 15% 

of bank's capital; 

in the aggregate 

limited to 60% 

of the bank's 

capital 

Subject to 

regulatory 

approval for 

acquisitions of 

voting shares 

equal to or in 

excess of 10, 20, 

33 and 50% 
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3
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4
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Investments in 

Industrial 

Firms
5 

 

 

Industrial Firm 

Investments in 

Banks 

 

 

Luxembourg 

 

Permitted 

 

Permitted 

through 

subsidiaries 

 

Permitted 

 

Permitted, but 

limited 

according to EU 

Directives 

 

 

Permitted, but 

majority 

shareholdings 

are very 

restricted 

 

Netherlands Permitted Permitted 

through 

subsidiaries 

Permitted Subject to 

regulatory 

approval for 

voting shares in 

excess of 10% 

 

Subject to 

regulatory 

approval for 

voting shares in 

excess of 5% 

 

Norway 

 

Permitted; the 

activities need 

no longer be 

conducted in 

separate 

subsidiaries; 

mutual fund 

management 

permitted 

through 

dedicated 

subsidiaries 

 

Permitted 

through 

subsidiaries 

 

Permitted, only 

4 % of total 

bank assets 

permitted to be 

invested in real 

estate 

 

Investments of 

up to 49% in 

single 

companies 

permitted; only 

4% of total bank 

assets permitted 

to be invested in 

shares 

 

Any person who 

intends to 

acquire a 

“qualified 

holding” (10% 

or more) in a 

financial 

institution must 

notify the 

authorities and 

get prior 

authorization 

 

 

 

 

 

 

 

 

Panama Permitted 

through 

subsidiaries 

 

Not permitted Not permitted Permitted up to 

25% of the 

bank’s capital 

Permitted 
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3 

 

 

 

 

Real Estate
4 

 

Bank 

Investments in 

Industrial 

Firms
5 

 

 

 

Industrial Firm 

Investments in 

Banks 

Philippines Permitted; 

universal banks 

may engage in 

securities 

activities 

directly or 

through a 

subsidiary with 

limitations; 

regular 

commercial 

banks may 

engage in 

securities 

activities only 

through the 

investment 

house where 

they have a 

minority interest 

 

 

 

Insurance 

companies/ 

insurance 

agency and 

brokerage 

permitted for 

universal banks 

through 

subsidiaries with 

limitations; 

insurance 

agency and 

brokerage 

permitted for 

regular 

commercial 

banks through 

subsidiaries with 

limitations 

Permitted for 

universal banks  

through 

subsidiaries with 

limitations 

Permitted for 

universal banks 

through 

subsidiaries with 

limitations 

Permitted with 

limitations on 

foreign and/or 

corporate 

ownership 

Poland 

 

Permitted 

 

Limited only to 

acting as agent 

Permitted 

through 

subsidiaries or 

sister 

companies 

Permitted subject 

to bank exposure 

limits established 

in the Banking Act 

Permitted but 

subject to prior 

approval of the 

Financial 

Supervisory 

Authority 

 

Portugal Permitted; 

mutual funds 

only through 

subsidiaries 

Permitted 

through 

subsidiaries 

Generally 

limited to 

holding bank 

premises 

Permitted up to 

15% of bank's own 

funds (but not to 

exceed 25% of the 

voting rights of the 

company) and 

such investments 

may not in the 

aggregate exceed 

60% of the bank's 

own funds 

 

Subject to 

regulatory 

approval for 

acquisitions 

equal to or in 

excess of 10, 20, 

33 and 50% of 

capital or voting 

shares. 
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Securities
2 

 

 

 

 

Insurance
3 

 

 

 

 

Real Estate
4 

 

Bank Investments 

in Industrial 

Firms
5 

 

 

 

Industrial Firm 

Investments in 

Banks 

Romania Banks allowed 

to engage in 

underwriting, 

dealing and 

brokering; with 

regard to mutual 

fund business, 

only carrying on 

the function of 

depositary 

institution is 

permitted 

Not permitted; 

however 

investments in 

insurance 

companies are 

not limited, but 

are subject to 

notification to 

the NBR or in 

certain 

circumstances, 

to prior approval 

Permitted only 

for carrying 

out banking 

activity in 

compliance 

with the 

Banking Law, 

for 

employees’ 

use, and the 

enforced 

collection of 

claims 

 

Permitted up to 

15% of the bank’s 

own funds; such 

investments in the 

aggregate may not 

exceed 60% of the 

bank’s own funds. 

 

Permitted, but 

acquisition of 

10% or more 

requires prior 

notification of 

the National 

Bank of 

Romania and no 

objection from it 

 

Singapore Permitted Banks can act 

as a distributor 

but not as a 

manufacturer of 

insurance 

products unless 

they are 

licensed to 

conduct 

insurance 

business under 

the Insurance 

Act 

administered by 

MAS 

Investment in 

real estate is 

limited in the 

aggregate to 

20% of bank’s 

capital funds.  

Banks are 

generally not 

allowed to 

engage in 

property 

development or 

management 

 

Major stake in 

company (defined 

essentially as a stake 

exceeding 10% of 

the share capital of a 

company or any 

interest which gives 

the bank significant 

influence over the 

management of a 

company) requires 

regulatory approval.  

In addition, a bank 

may not invest more 

than 2% of its capital 

funds in any 

individual firm.  

 

Acquisitions of 

5%, 12% and 

20% or more by 

any single 

shareholder 

require 

regulatory 

approval 
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2 
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3 

 

 

 

 

Real Estate
4 

 

Bank Investments 
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5 

 

 

 

Industrial 

Firm 

Investments in 

Banks 

South Africa Generally 

permitted, 

usually 

conducted 

through 

separately 

capitalized 

subsidiaries 

(particularly in 

the case of 

mutual fund 

business). 

Banks and 

associates of 

banks may not 

without prior 

written 

approval of the 

Registrar hold 

more than 49% 

of a registered 

insurer 

A bank may not 

invest money in 

immovable 

property, taken 

at the book 

value thereof, 

where the 

aggregate 

amount exceeds 

its qualifying 

amount of 

common equity 

tier 1 capital 

and reserve 

funds, 

additional tier 1 

capital and 

reserve funds 

and tier 2 

capital and 

reserve funds, 

without the 

written 

approval of the 

Minister of 

Finance. 

 

 

Generally permitted, 

but require 

regulatory approval 

in specified cases.  A 

capital requirement 

equivalent to a 

deduction against 

capital and reserve 

funds is imposed in 

respect of significant 

minority and 

majority investments 

in commercial 

entities that exceed 

specified materiality 

levels (15% of 

capital for individual 

significant 

investments and 

60% of capital for 

the aggregate of such 

investments) 

Only a bank or 

bank 

controlling 

company may 

control (hold 

more than 50% 

of the nominal 

value of the 

issued shares of 

the bank) a 

bank.  

Permission is 

required from 

the Registrar for 

holdings in 

excess of 15% 

of the nominal 

value and from 

the Minister of 

Finance for 

holdings in 

excess of 49% 

 

 

 

Spain Permitted; banks 

themselves 

allowed to 

become 

members of the 

stock exchange; 

mutual funds 

managed 

through separate 

affiliate 

 

Marketing 

permitted 

directly and 

through 

subsidiaries 

Permitted Permitted, 

subject to 

capital-based 

limits under EU 

Directives 

Acquisitions of 

5% or more 

require the 

approval of the 

Bank of Spain 

Sweden Permitted Permitted Generally 

limited to 

holding banking 

premises 

Limited Not prohibited, 

but such 

investments are 

generally not 

made 
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Country 

 

 

 

 

 

Securities
2 

 

 

 

 

Insurance
3 

 

 

 

 

Real Estate
4 

 

Bank 

Investments in 

Industrial 

Firms
5 

 

 

 

Industrial Firm 

Investments in 

Banks 

Switzerland Permitted 

through specific 

license as 

securities dealer 

 

Permitted 

through 

subsidiaries 

Permitted Permitted Not prohibited 

 

Turkey Permitted Permitted to act 

as agent but not 

permitted to act 

as principal 

Not permitted 

unless 

specifically 

authorized by 

bank's charter 

Limited to 15% 

of bank's own 

funds and in the 

aggregate 

limited to 60% 

of  bank's own 

funds 

 

Not prohibited 

United Kingdom Permitted; 

usually 

conducted 

through 

subsidiaries 

 

 

Permitted 

through 

subsidiaries 

Permitted Permitted, 

subject to 

supervisory 

consultations 

No statutory 

prohibition 

 

United States Permitted, but  

underwriting and 

dealing in 

corporate 

securities must 

be done through  

(1) a nonbank 

subsidiary of a 

bank holding 

company 

(subject to 

revenue limits), 

(2)  a nonbank 

subsidiary of a 

financial holding 

company (no 

revenue limits) 

or (3) a financial 

sub of a national 

bank (no 

revenue limits) 

Insurance 

underwriting and 

sales are 

permissible for 

nonbank 

subsidiaries of 

financial holding 

companies.  

National banks 

and their 

subsidiaries are 

generally 

restricted to 

agency sales 

activities. 

Generally 

limited to 

holding bank 

premises 

Permitted to 

hold up to 5% of 

voting shares 

through a BHC 

(bank holding 

company), but a 

BHC that is 

designated as a 

financial holding 

company and 

has a securities 

affiliate may 

exercise 

merchant 

banking powers 

to make 

controlling 

investments, 

subject to certain 

regulatory 

restrictions 

Permitted to 

make 

noncontrolling 

investments up 

to 25% of the 

voting shares, 

subject to 

restrictions to 

ensure 

noncontrol; 

acquisition of a 

10% or greater 

voting interest 

subject to prior 

regulatory 

review 
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ARGENTINA 

 

The Argentine economy underwent a deceleration in 2012, following the dynamic trends 

which had prevailed in 2011. After an 8.9% increase in 2011, the GDP grew only 1.9% in 2012 and 

3.0% in the first quarter of 2013. Such a low increase was mainly due to a poor performance of 

investment, which decreased from 24.5% of GDP in 2011 to 22.8% in 2012. Private consumption, 

instead, provided some support to the GDP with a 4.8% increase in 2012, and 6.1% in the first 

quarter of 2013.  In this context, the financial system remains profitable and well capitalized. The 

return on equity (ROE) in this period was 23.5% while the return on assets (ROA) reached 2.7%. 

 

From July 2012 to June 2013 loans to the private sector increased 30%, a lower rate than 

the previous year accordingly to a lower level of economic activity. 

 

Reserves Requirements 

 

The reform of the Central Bank Charter included a prohibition to use cash holdings to 

comply with reserves requirements. The new regulation was applied gradually in three stages: in 

October banks were allowed to deduct from the requirement 75% of their March 2012 cash 

balances, 25% in December and 0% in March 2013. In addition, this effect was partially 

compensated by a reduction of reserves requirements according to each branch’s location and the 

share of loans granted to SMEs. The reserves requirements are lower for branches located in those 

areas where the Central Bank considers that there are not enough financial institutions. 

Additionally, a reduction was granted in the required cash reserve in pesos according to the 

proportion of credit to small and medium-sized companies with respect to the total loans granted to 

the private sector by each financial institution. 

 

Productive Investment Credit Lines 

 

In July 2012, the BCRA issued a regulation which required that system’s largest financial 

institutions and those which were financial agents of the State to allocate an amount equal to 5% of 

total deposits to finance productive investment projects. These credit lines were denominated in 

pesos with a maximum annual interest rate of 15% and a minimum term of 36 months. At least 

50% of such amount should be lent to SME. It was implemented biannually beginning in the 

second half of 2012. 

 

Minimum Capital Requirements 

 

As of January 1, 2013, the BCRA modified the Minimum Capital Requirement for Credit 

Risk which will be determined as (a) 8% of risk-weighted assets transactions non-delivery against 

payment; (b) failed delivery-against-payment transactions; and (c) requirement for counterpart 

credit risk in transactions with over-the-counter derivatives. The sum of (a), (b) and (c) will be 

multiplied by a coefficient which varies from 1 to 1.19 based on the rating the entity is granted by 

the Superintendence.  The risk weight factors table was reformulated with new items and factors, 

and also with a new scheme.  The BCRA abrogated effective since January 1, 2013 the regulations 

on minimum capital for interest rate risk. Even so, the financial entities must continue to manage 

such risk, and will be subject to revision by the Superintendence, which may determine the need to 

pay a higher amount of capital. 
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The Minimum Capital Requirement for Operational Risk is defined as the risk of loss 

resulting from inadequate or failed internal processes, people and systems or from external events. 

The definition includes legal risk but excludes strategic and reputational risk. Financial entities 

must establish a system for the management of Operational Risk that includes policies, processes, 

procedures and the structure for their adequate management. 

 

Seven operational risks event types are defined, according to internationally accepted 

criteria: 1) internal fraud; 2) external fraud; 3) employment practices and workplace safety; 4) 

clients, products and business practices; 5) damage to physical assets, resulting from acts of 

terrorism and vandalism, earthquakes, fire or flood; 6) business disruption and system failures; and 

7) execution, delivery and process management. 

 

The Operational Risk management process comprises the following stages:  

1. Identification and assessment: the identification process should consider both internal and 

external factors that could adversely affect the development of the processes and projections done 

according to the business strategies defined by the bank.  2. Monitoring: an effective monitoring 

process is required, to quickly detect and correct deficiencies in the policies, processes and 

procedures for managing Operational Risk. In addition, the development of indicators should be 

analyzed to detect deficiencies and undertake corrective actions.  3. Control and mitigation: 

financial entities must have an appropriate control system to ensure compliance with internal 

policies, and they should re-examine control and operational risk reduction strategies with at least 

an annual frequency in order to make the necessary adjustments. 

 

Financial institutions should be able to count on contingency plans and business continuity 

programs that are in accordance with the size and complexity of their operations, to ensure the 

continuity of their operating capacity and reduction of losses in the event of a business 

interruption. 

 

The Central Bank established that the additional capital requirement for operational risk 

(which is added to the credit risk and market risk requirements) is equivalent to 15% of the average 

of positive gross income for the last three years.  According to the Central Bank regulations on 

minimum capital requirements, the financial entities must adjust to such regulations on an 

individual and consolidated basis. 

 

If a financial institution does not comply with all these minimum capital requirements, it 

must submit a normalization plan to the Central Bank, which may impose various penalties, 

including: temporary limitation on the amount of deposits a bank may accept; institutional 

restrictions as per expansion capacity and dividends distribution in cash; revocation of the license 

of a bank to conduct foreign exchange transactions; and, in some extreme cases; revocation of the 

license of a bank to operate. 

 

Prevention of Money Laundering 

 

The Financial Intelligence Unit (UIF) through the Resolution 29/13 regulated some issues 

and procedures relating to Terrorist Financing Report (RFT) and the administrative freezing of 
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assets linked to criminal activities according as provided by art. 306 of the Penal Code and Decree 

918/12. 

 

In April 2013, UIF Resolution 68/13 amended the rules applicable to financial institutions, 

providing that the bundles update schedule should be established based on risk policies. The 

regulation also accepts the use of public information and supporting documentation to complete 

customers’ files. 

 

Finally, UIF Resolution 185/13 amended the examination which applies the UIF regarding 

who violate any of its obligations under Law 25.246 Prevention of Money Laundering, and 

amendments. Notably suspensive effect is eliminated assigned to appeals of decisions rendered by 

the UIF, assigning the character devolution to them. It also alters the time that the fines must be 

paid, which have to become effective within 10 days of notification. 

 

 

AUSTRALIA 
 

Introduction 

 

Australia’s position in the global economy remains strong. Australia is set to continue its 

two decades of uninterrupted economic growth with the economy expected to grow at 2¾ per cent 

in 2013-14 and 3 per cent in 2014-15.
1
 Despite this growth, inflation remains subdued and is 

expected to be within the target band of 2-3 per cent over the medium term.
2
 Unemployment is 

expected to rise slightly in 2013-14 to 5¾ per cent, remaining among the lowest in the developed 

world.
3
  

 

This strong economic performance and demand for natural resources from China has led to 

the current account deficit falling to about 2½ per cent of GDP in the first half of 2011 from an 

average of 4½ per cent for the previous 15 years.
4
 As a further sign of strength, the Australian 

Government has forecast a balanced budget in 2015-16 and surplus by 2016-17.
5
 This 

complements the low level of national debt, which stood at less than 10% of GDP in 2011-12.
6
  

 

In its recent Financial System Stability Assessment (FSAP) of Australia, the IMF 

concluded, in addition to these strong economic performances, Australia was able to maintain its 

AAA rated country status because of the “authorities’ timely response to the fallout from the GFC, 

their prudent economic management, and strong supervision of the financial sector”. 

 

Australia’s uninterrupted economic growth, healthy financial system, and strong 

regulatory framework have underpinned continued sound performance by the Australian banks, 

which have a largely domestic focus and limited exposure to exotic derivatives. 
 

The IMF has concluded that “Australia’s financial system is sound, resilient, and 

well-managed. Major banks are conservatively run, well capitalized and profitable, and they are 
                                                           
1
 http://www.budget.gov.au/2013-14/content/speech/html/speech.htm 

2
 http://www.imf.org/external/pubs/cat/longres.aspx?sk=40107.0 

3
 http://www.budget.gov.au/2013-14/content/speech/html/speech.htm 

4
 http://www.imf.org/external/pubs/cat/longres.aspx?sk=40107.0 

5
 http://www.budget.gov.au/2013-14/content/speech/html/speech.htm  

6
 Net Australian Government Debt http://www.budget.gov.au/2013-14/content/bp1/download/bp1_consolidated.pdf 

http://www.budget.gov.au/2013-14/content/speech/html/speech.htm
http://www.imf.org/external/pubs/cat/longres.aspx?sk=40107.0
http://www.budget.gov.au/2013-14/content/speech/html/speech.htm
http://www.imf.org/external/pubs/cat/longres.aspx?sk=40107.0
http://www.budget.gov.au/2013-14/content/speech/html/speech.htm
http://www.budget.gov.au/2013-14/content/bp1/download/bp1_consolidated.pdf
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likely to withstand severe shocks… [From stress tests conducted by the Australian Prudential 

Regulatory Authority (APRA) and the IMF, the major Australian] banks’ capital positions seemed 

capable of withstanding a range of adverse scenarios ranging from slow growth to severe 

macroeconomic shocks, even after taking into account banks’ cross-border-exposures. Under the 

most severe scenario, aggregate Tier 1 capital remains above the minimum threshold, although 

total capital of some banks falls slightly below the threshold after two years. The liquidity stress 

test, which simulated a bank-run type scenario, indicates that banks would be able to withstand a 

severe liquidity shock…”.
7
  

 

Financial Sector Regulation and Reforms 

 

The regulatory structure of the Australian financial system continues to be relatively stable. 

In Australia the ‘twin peaks’ model is followed, where there is a dedicated prudential supervisor, 

APRA, and a dedicated supervisor for wider market integrity, ASIC (Australian Securities and 

Investment Commission). APRA uses the assessment and supervisory response tools known as the 

Probability and Impact Rating System (PAIRS) and the Supervisory Oversight and Response 

System (SOARS).
8
 These systems ensure that supervisory interventions are targeted and timely. 

 

Basel III Implementation 

 

Australia continues to implement the new Basel III rules at, or ahead of, the agreed 

international timetable. On 1 January 2013, the Basel III capital rules were formally applied to 

Australian banks. Along with a small number of other jurisdictions, Australia is implementing the 

capital rules on an accelerated timetable. APRA has highlighted that Australian banks are well 

capitalised and well positioned to meet the new requirements. As at September 2012, under 

APRA’s more stringent capital rules, Australia’s major banks had an average Common Equity 

Tier 1 ratio of 7.8 per cent, above the minimum 7 per cent required by 2016.
9
 

 

Basel III liquidity rules are currently being finalised and a final version of the liquidity 

framework is expected to be released in late 2013.
10

 APRA has proposed to implement stricter 

rules than the Basel minimum requirement. For example APRA has elected not to allow the 

expanded definition of High Quality Liquid Assets nor has it adopted the delayed implementation 

timetable for the Liquidity Coverage Ratio, which is planned to be implemented in full from 1 

January 2014. 

 

ADI’s will have access to the Reserve Bank of Australia’s (RBA) Committed Liquidity 

Facility (CLF) as part of the Basel III Liquidity standards.  

 

Other Regulatory Developments 

 

A revised prudential framework for conglomerate groups (referred to as ‘Level 3 groups’ 

in Australia) is currently being developed. This framework will apply to “groups that have 

material operations in more than one APRA-regulated industry and/or have one or more material 

entities operating in non-APRA-regulated industries. The proposed Level 3 framework consists of 

                                                           
7
 http://www.imf.org/external/pubs/cat/longres.aspx?sk=40107.0 

8
 http://www.apra.gov.au/AboutAPRA/Pages/Supervision.aspx 

9
 http://www.apra.gov.au/Speeches/Documents/Finsia%20Leadership%20Luncheon%20Series%2022%20March%202013.pdf 

10
 http://www.apra.gov.au/CrossIndustry/Documents/AI_ARP_2012_2013.pdf 

http://www.imf.org/external/pubs/cat/longres.aspx?sk=40107.0
http://www.apra.gov.au/AboutAPRA/Pages/Supervision.aspx
http://www.apra.gov.au/Speeches/Documents/Finsia%20Leadership%20Luncheon%20Series%2022%20March%202013.pdf
http://www.apra.gov.au/CrossIndustry/Documents/AI_ARP_2012_2013.pdf
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four components: requirements for group governance, risk exposures, risk management and 

capital adequacy.”
11

 The finalised framework is expected to be released in the second half of 2013, 

with implementation from 1 January 2014. 

 

As part of its ongoing review of its regulatory standards, APRA is consulting on the review 

of its securitisation standard. The new standard is expected to be a simpler and more 

straightforward framework for ADIs to engage in securitisation. Consultation is ongoing with a 

new standard expected to be released in 2014. 

 

While no Australian banks have been identified as Global Systemically Important 

Financial Institutions, institutions deemed to be D-SIBs are expected to be required to hold a 

higher loss absorbency capacity, fully met by Common Equity Tier 1. APRA, through its PAIRS 

and SOARS systems, already implement a risk assessment model, which incorporates both the 

probability and the impact of a failure. The result of the risk assessment influences the intensity of 

supervision of the relevant institution. However, as Basel is still considering the D-SIB framework, 

and implementation is not expected until 1 January 2016, the Australian D-SIB framework is still 

being developed. 

 

Following consultation over the past two years, Australia’s Council of Financial 

Regulators has taken a number of steps to progress OTC derivatives reforms in Australia.
12

 These 

include: 

 

 The passing of legislation, in December 2012, that will allow the government to apply 

mandatory reporting, clearing or platform-based trading requirements to specific classes of 

OTC derivatives contracts; 

 Enhancements to the Reserve Bank of Australia RBA’s information-sharing powers, to 

facilitate an enhanced sharing of data among Australian financial sector agencies; 

 The implementation of a periodical assessment of the need for regulatory intervention into 

the Australian OTC market by the relevant regulators (APRA, the Australian Securities 

and Investments Commission (ASIC) and RBA). The Report on the Australian OTC 

Derivatives Market, published in October 2012, “reviewed the risk management practices 

of market participants in the domestic OTC derivatives market, with a particular focus on 

how participants are using centralised infrastructure and what scope there might be to 

increase usage of it. The report concluded that industry-led uptake of central clearing and 

trade execution arrangements remains appropriate in the short term.”
13

  

In December 2013, the Australian Treasury published a consultation paper detailing a set 

of proposals to implement Australia's G20 commitments, in line with the report’s 

conclusions; and 

 ASIC is in the process of developing rules to support mandatory trade reporting. These 

rules include: “Derivative Transaction Rules that will cover the institutional and product 

scope of mandatory trade reporting obligations, as well as details of how these obligations 

can be met.. [and] ., Derivative Trade Repository Rules, which relate to the requirements 

to be met by trade repositories licensed under the new framework in the Corporations Act 

2001”.
14

  
                                                           
11

 http://www.apra.gov.au/Speeches/Documents/Finsia%20Leadership%20Luncheon%20Series%2022%20March%202013.pdf 
12

 http://www.rba.gov.au/publications/fsr/2013/mar/html/dev-fin-sys-arch.html 
13

 ibid. 
14

 ibid. 

http://www.rba.gov.au/publications/fsr/2013/mar/html/dev-fin-sys-arch.htmlhttp:/www.rba.gov.au/payments-system/clearing-settlement/otc-derivatives/201210-otc-der-mkt-rep-au/index.html
http://www.rba.gov.au/publications/fsr/2013/mar/html/dev-fin-sys-arch.htmlhttp:/www.rba.gov.au/payments-system/clearing-settlement/otc-derivatives/201210-otc-der-mkt-rep-au/index.html
http://www.apra.gov.au/Speeches/Documents/Finsia%20Leadership%20Luncheon%20Series%2022%20March%202013.pdf
http://www.rba.gov.au/publications/fsr/2013/mar/html/dev-fin-sys-arch.html
http://www.rba.gov.au/publications/fsr/2013/mar/html/dev-fin-sys-arch.html
http://www.rba.gov.au/publications/fsr/2013/mar/html/dev-fin-sys-arch.html
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In response to an IMF recommendation, the Reserve Bank of Australia has initiated work 

to consider the feasibility of developing a ‘top-down’ (macro model-based) stress-testing 

framework to complement the stress testing already performed by APRA.
15

 

 

 

AUSTRIA 

 

 

Banking Law and Financial Market Stability 

 

EU Capital Requirements Directive IV / EU Capital Requirements Regulation/ Austrian Banking 

Act 

 

          The rules contained in the EU's Capital Requirements Directive CRD IV – i.e. licensing of 

credit institutions, powers of, and cooperation among, supervisory authorities and the banks’ 

internal governance – are subject to transposition into national law. In Austria, amendments to the 

Banking Act (BWG) and other financial market legislation were adopted prior to Parliament’s 

summer recess. Beginning with the publication of CRR and CRD in the Official Journal and a time 

horizon of several years, the European Banking Authority (EBA) is called upon to gradually draft 

the necessary guidelines and technical standards which will provide more details on these rules 

and form the basis for a legally binding Regulation to be enacted by the European Commission. 

 

Significantly Growing Demands on Banks under the EU Capital Requirements Regulation (CRR) 

 

        The following rules will have the most serious consequences: enhancement of quantitative 

and qualitative capital requirements, introduction of two liquidity ratios, i.e. the Liquidity 

Coverage Ratio (LCR) for short-term and the Net Stable Funding Ratio (NSFR) for medium-term 

liquidity, as well as the introduction of a leverage ratio. 

  

        Although, formally, the minimum total capital ratio remained at 8% of the assessment basis, 

the qualitative criteria for eligible capital instruments have been enhanced and a number of 

permanent or temporary buffers added. The most stringent capital category includes elements 

similar to shareholders’ equity or retained earnings of public limited companies and is therefore 

called Common Equity Tier 1 (CET 1). Its minimum percentage of risk-weighted assets (and of the 

other components of the assessment basis) must now be 4.5%. The criteria for Additional Tier 1 

capital are less stringent, but to qualify, all such instruments must absorb losses by being converted 

into ‘true’ CET1 instruments if a bank’s capital drops below a critical threshold. Additional Tier 1 

capital must total at least 1.5% of the assessment basis. Eligible Tier 2 capital has been reduced to 

2%, while the former Tier 3 capital held by banks to cover the market risks of their trading books 

will be phased out entirely. 

  

        A number of buffers have been added to these basic capital requirements. Banks are required 

to maintain a capital conservation buffer (CCB) of 2.5% of risk-weighted assets (RWAs) in the 

form of CET1 capital on an ongoing basis. Hence the minimum level of total CET1 to be held by 

banks on an ongoing basis is 7%. If capital falls below this minimum, there will be staggered 

restrictions on distributions under the capital conservation buffer. Elements subject to such 

                                                           
15

 http://www.rba.gov.au/publications/fsr/2013/mar/html/dev-fin-sys-arch.html 

http://www.rba.gov.au/publications/fsr/2013/mar/html/dev-fin-sys-arch.html
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constraints include: dividends and other payouts on core capital instruments, as well as 

discretionary bonus payments to staff.  

  

        The countercyclical capital buffer serves to achieve the broader macro-prudential goal of 

protecting banks from periods of excess aggregate credit growth. It may vary within a range of 0% 

- 2.5%. This buffer add-on will be imposed on excess exposures in a Member State (or third 

country) and will basically be applicable by all banks within the EU to credit exposures in this 

country. A similar objective is pursued with the systemic risk buffer, which may total up to 5%. It 

is primarily directed at risk cover in the financial sector. Whereas the last two buffers will be set 

according to circumstances, the capital surcharges for systemically important financial institutions 

are based on the position of the individual group of credit institutions in the financial market, with 

both size and other factors being taken into account to determine system stability.   This buffer has 

been introduced in two versions, i.e. as a buffer of between 1% and 3.5% for global systemically 

important financial institutions and as a buffer of up to 2% for other systemically important 

financial institutions. 

  

        Alongside enhanced qualitative requirements for eligible capital instruments and higher 

quantitative requirements for minimum ratios, banks also need to consider changes in admissible 

capital deductions. Whereas half of the various capital deductions, such as those for intangible 

assets, can now be made from Tier 2 components, they will, as a rule, have to be made from CET 1 

capital in future. Moreover, consolidated accounts may include minority interests in subsidiaries 

only up to the minimum capital requirements of these subsidiaries. This means that interests of 

other shareholders in subsidiaries which are not banks, as well as minority interests exceeding 

minimum capital, will be excluded.  Negotiations on this issue resulted in the introduction of a 

dubious privilege for decentralised sectors: under certain conditions, these capital deductions of 

minority shareholders are not to be applied to cross-guarantee schemes. 

  

        The computation of risk-weighted assets (RWAs), too, has been subject to change. In 

addition to tighter rules, e.g. concerning internal ratings based risk weights and the introduction of 

capital requirements to cover Credit Value Adjustment (CVA) risk, a supporting (=discount) 

factor of 0.76 for exposures to SMEs can be applied. This supporting factor will neutralise, at least 

in part, the increased capital charge (CET1), depending on the ratio of the buffers to be applied. 

  

        Not all of the many new capital adequacy requirements will enter into full force and effect on 

1 January 2014. Both the newly introduced components and the rules to be phased out are subject 

to transition (roughly 125 pages of the printed version of the CRR are dedicated to transitional 

arrangements). However, many rules will be anticipated by rating agencies and counterparties at 

least for internationally exposed banks.  

  

        Against this backdrop of varying RWA rules under Basel II and III, the introduction of a 

leverage ratio appears almost grotesque. This ratio correlates unweighted total assets plus 

off-balance sheet positions with Tier 1 capital. This non-risk sensitive ratio is intended to address 

the fact that one of the underlying features of the banking crisis was that, at first sight, some banks 

reported attractive capital ratios based on excessive RWA optimisation, whereas in reality their 

capital base was low in relation to their business volume, thus engendering the need for rescue 

measures. The leverage ratio does not really resolve this problem: banks with low-risk business 

and a solid capital base supporting such exposures might look worse off than exposed banks with 
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potentially inadequate capital cover for such exposures.  EU legislators, too, do not seem fully 

convinced of the effect and level (3%) of this new ratio. They propose gradual disclosure and a 

review process before making it legally binding in 2017. 

  

Newly Introduced Liquidity Ratios 

 

        An essential factor triggering the financial crisis was the high maturity transformation of 

some banks and financing vehicles, which in turn included liquidity commitments by banks. The 

Liquidity Coverage Ratio (LCR) introduced under Basel III juxtaposes High Quality Liquid 

Assets (HQLAs) and the net cash outflows expected in times of stress.  These liquidity reserves 

should be able to cover the total net cash outflow over a 30-day period (deposits flowing out and 

credit lines drawn down). Whereas the Basel Committee has already published its final rules 

following revision, the CRR only contains reporting requirements. Final rules will be adopted by 

2015. This is a very sensitive issue as too strict a calibration of HQLA instruments to be held by 

banks will restrict their lending potential.  

  

        The Net Stable Funding Ratio (NSFR) measures the medium-term refinancing basis of a bank. 

Details for this ratio have not been finalised by the Basel Committee as yet. Detailed EU rules for 

NSFR are expected for 2018.  

  

        Other major changes involve large investments to be called large exposures in agreement 

with European banking terminology. To avoid raising the limit for large exposures in parallel to 

the increase in own funds, Tier 2 funds of no more than one third of Tier 1 capital will qualify for 

inclusion in the assessment basis. Revised rules under the CRR will also result in some Austrian 

specifics being eliminated.  

 

CRD and Revision of the BWG (Austrian Banking Act) 

 

        The Capital Requirements Directive (CRD) and thus also the revision of the Austrian 

Banking Act (BWG) define rules for issues that are more closely linked with national legal 

instruments. This includes supervisory competencies and setting of the above buffers. Not only EU 

institutions but also national authorities may – aside from defining the level of the above buffers – 

enhance the general rules set out in the CRR, such as capital and liquidity requirements. They may 

do so on a temporary basis. Legislation on individual interventions is treading a fine line between 

the rule of law and the desire of supervisors for flexible and timely measures. 

 

Banking Intervention and Recovery Bill (BIRG)  

 

        The Banking Intervention and Recovery Bill (BIRG) was submitted for consultation in 

February 2013 and adopted by the Austrian Parliament before its summer recess. It is intended to 

create the Austrian framework for early intervention and restructuring measures including the 

necessary recovery and resolution plans. The proposal is based on a presentation made at the 

Austrian Council of Ministers in November 2012, which used the currently available Commission 

proposal on the recovery and resolution of credit institutions as a model. It leaves aside the 

resolution mechanisms as these are still in the process of development at EU level. The Bill is 

scheduled to enter into force on 1 January 2014.  
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        Its main policy measures include the introduction of recovery and resolution plans as well as 

the option for early intervention by Austria’s supervisory authority. 

 

Recovery Plans 

 

        Credit institutions are required to establish recovery plans detailing the kind of measures to be 

taken to address crisis situations in order to restore financial stability. For this purpose each 

institution needs to define one or several triggering events. The recovery plans will be examined 

by the supervisor. If the supervisor identifies shortcomings in a recovery plan, the relevant bank 

will be tasked with improving its plan.  Should the institution fail to do so or failed to sufficiently 

remove these shortcomings, the supervisor may impose measures. 

 

        In principle, all institutions are required to establish such plans, save those which are part of a 

group. In the latter case the superior entity must prepare a group plan, which must include recovery 

plans for each major subordinate institution. This recovery plan must be communicated to the 

Austrian supervisor (Financial Market Authority – FMA), with institutions being permitted to 

request exemptions from individual requirements. In deciding on such requests, the FMA is to take 

account of the nature of activities of the institution, its size and interconnectedness with other 

financial market participants.    In addition, the FMA is given the possibility to waive the 

preparation or update of a recovery plan provided an institution so requests. However, the FMA 

needs to consider the following requirements (‘materiality criteria’) for such a waiver: waiving the 

preparation or update of a recovery plan is only admissible if, in the event of insolvency of this 

institution, there will be no risk of major negative effects on financial markets, other institutions or 

financing conditions. This needs to be supported by an expert opinion of Austria’s central bank 

OeNB. Recovery plans need to be updated if major changes occur within the institution, but at 

least once a year. 

 

Resolution Plans 

 

        Each institution is required to establish resolution plans and submit them to the FMA for 

approval, save institutions which are part of a group.  In the latter case the superior entity must 

prepare a resolution plan for the entire group. This plan must include strategies for an orderly 

wind-down of the entire group as well as strategies for each subordinate institution. 

  

        Similarly to the rules for recovery plans, an institution is permitted to submit a reasoned 

request for being exempted from individual requirements or from submitting every single detail of 

information normally requested.  The FMA may waive the preparation or update of resolution 

plans if this complies with the principle of proportionality (‘materiality criterion’). 

 

Early Intervention 

 

        The supervisory authority is to be given the possibility of taking pre-emptive measures if a 

triggering event occurs (need for early intervention) to prevent a bank from entering a crisis 

situation. There will be a need for early intervention if a bank infringes or is likely to infringe 

defined capital or liquidity requirements.  Infringement is likely if the capital, earnings, liquidity or 

refinancing situation of a bank is deteriorating significantly and, based on this negative 

development, there is reason to assume that the credit institution is at risk of being unable to meet 
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its obligations.  Application of the early intervention tool is to enable the supervisor to intervene in 

due time to defuse a crisis situation. 

 

        Alongside the supervisor’s power to take preventive and early intervention measures within 

the framework of examining recovery and resolution plans for approval, no other resolution tools 

are to be introduced.  Lawmakers are waiting for the outcome of EU-level negotiations on this 

issue to avoid any potentially negative impacts on Austria’s financial stability and economic 

reputation caused by a national solo run. 

 

FMA Circular on CRD III Remuneration Policies  

 

        Following transposition into the Austrian Banking Act (BWG) in January 2011 of the 

remuneration policies set out in CRD III, the Financial Market Authority (FMA) published a 

Circular in December 2011 concerning the principles of remuneration policies and practices. This 

Circular contained the FMA’s legal opinion on remuneration policy on the one hand, and 

explanatory notes to help credit institutions understand the remuneration rules of the BWG on the 

other.  

  

        As the implementation of remuneration policies was deemed to be inconsistent, Austria’s 

supervisory authority set about revising the Circular. In autumn 2012, it submitted the revised text 

to the credit sector for consultation. The new document constituted a major overhaul of the 2011 

version including changes and additions concerning, inter alia, the identification of staff categories, 

proportionality, materiality levels of variable remuneration components or retention periods for 

remuneration based on non-cash instruments. Following consultation and meetings with FMA 

representatives, a number of items of relevance to the credit sector were modified: 

 

1)The materiality levels of variable remuneration components, i.e. the levels beyond which bonus 

payments can no longer be qualified as ‘immaterial’ or ‘insignificant’, were increased from 20% of 

the annual fixed salary or EUR 20,000 to 25% or EUR 30,000.  

 

2)The retention period for instruments to be paid up front was reduced from five to three years.  

 

3)Clarification was provided on certain payments, e.g. additional Christmas, service anniversary 

or marriage bonuses – as far as they are guaranteed – would not be considered performance-based 

components of remuneration. They are no variable remuneration and are thus not subject to CRD 

III remuneration policies.  

   

        The revised version of the Circular was published in December 2012 and, as the FMA 

insisted, must already be applied to 2012 bonus payments. Austria’s supervisor announced that 

inspections in 2013 would focus on the remuneration of senior management. 

 

EMIR – European Market Infrastructure Regulation  

  

        While arriving at the Regulation on OTC derivatives, central counterparties and trade 

repositories (EMIR) turned out to be an even more drawn-out process in 2012 than originally 

expected. EMIR was finally published in the Official Journal of the European Union on 27 July 

2012 and entered into force twenty days after publication. However, this did not mean initially that 
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specific requirements entered into force immediately, in particular not the core provisions in 

respect of the counterparties in derivative transactions, i.e. the obligations for central clearing via 

CCPs and those for reporting to trade repositories (TRs). Just like the provisions directly addressed 

to CCPs and TRs, these provisions will not be applied until after the so-called Technical Standards 

(TS) have been published and entered into force. While three implementing standards had been 

published already by the end of 2012 [1247, 1248 and 1249/2012], the majority of the required TSs 

became effective as of 15 March 2013. This date then marked the start of some important 

deadlines as well as the entry into force of first-time obligations under EMIR. 

 

        15 November 2012 saw the entry into force of the Austrian Central Counterparties 

Enforcement Act (ZGVG), which transposes the provisions required for the EU Regulation to take 

effect in Austria. Key issues include which public authority is competent and what sanctions are to 

be applied in the case of violations of the EU Regulation. In the Act, the Austrian Financial Market 

Authority (FMA) is named as the competent authority within the sense of the Regulation. In 

exercising its powers and functions, the FMA works together with Austria’s central bank (OeNB). 

The penalties contemplated by the Act (administrative penalties in the amount of up to EUR 

150,000) apply to all Austrian market participants who come within the scope of EMIR. In certain 

circumstances, the Act also stipulates that imposed penalties be made public. 

 

Alternative Investment Funds – AIFMD/AIFMG  

  

        After the AIFMD (EU Alternative Investment Funds Manager Directive) had been published 

and entered into force in July 2011, the Member States had until 22 July 2013 to enact the 

necessary national implementing legislation, which is scheduled to enter into force on exactly the 

same date. In March 2013, the supplementing delegated legislation was published in the form of an 

EU Regulation which also enters into force on 22 July 2013.  

  

        A special act the AIFMG (Alternative Investment Fonds Manager Gesetz) transposed the 

AIFMD into Austrian law. In addition to providing independent legal norms, it will also involve 

adaptations to the Austrian Investment Fund Act (InvFG) and the Austrian Real Estate Investment 

Fund Act (ImmoInvFG). In terms of content, the AIFMG will for the most part be closely 

modelled on the EU Regulation. 

  

        The AIFM legislation sets forth provisions for AIFM authorisation, conditions for exercising 

various AIFM and AIF activities, licensing of AIFMs, transparency requirements, specific rules 

for AIFMs concerning the management of leveraged AIFs, the marketing of AIFs to different 

types of investors, rules for custodians and other related issues. 

  

        Specific rules apply to the calculation of the value of managed assets, to conflicts of interest, 

risk management, liquidity management, securitisation instruments, outsourcing of AIFM 

functions, to depositaries in respect of the agreements entered into between them and AIFMs, the 

performance of depositary functions (such as segregation of assets held in custody), due diligence 

duties, but also liability for the loss of items in the chain of custody. 
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BERMUDA 

 

Managing change while supporting market stability characterised the Bermuda Monetary 

Authority’s (the Authority) activities in 2012 during a period of continued global financial 

uncertainty. 

 

Implementing Quality Supervision 

 

After targeting a new phase of supervision at the start of the year, the Authority 

successfully executed a significant shift from policy development to actively implementing a 

range of key framework enhancements. 

 

The implementation programme for 2012 focused on major banking sector initiatives and 

further roll-out of enhanced supervisory regimes for the insurance sector. This involved effective 

use of the local and international expertise of our expanded technical teams, particularly in the 

areas of supervision and risk analytics. Active communication and consultation with the various 

sectors of Bermuda’s financial services market were also a priority. 

 

Most notable in the international regulatory arena was the European Commission’s 

decision to further delay implementation of Solvency II. Assessing the impact of the delay and 

discussions with the market on its implications were in progress at the end of 2012. While 

Bermuda’s equivalence with the Directive remains an important objective, the Authority’s view is 

that the overall much broader adoption of effective risk-based supervision goes beyond a single 

regulatory initiative. Therefore, the Authority has continued with its own independent schedule of 

regulatory and supervisory enhancements for Bermuda’s commercial insurers, at a pace that is 

right for our market. 

 

Banking, Trust, Corporate Services and Investment 

 

Work towards developing specific proposals for applying Basel III in Bermuda moved 

forward during the year. We completed first-round consultation with the market on initial 

proposals to implement regulatory capital enhancements in line with the directions the Basel 

Committee has set. Development of a Consultation Paper on such enhancements began towards 

year-end, along with further work on liquidity risk management proposals. This work continues, 

with the priority being to adapt Basel III within Bermuda’s banking regime pragmatically and with 

continued input from the market. 

 

We also concluded establishment of a Corporate Governance Code for the banking sector 

in 2012. The Code introduces 13 key principles to the market, reinforcing elements of corporate 

governance obligations that were formerly within various Bermuda regulations. The Code 

provides directors and officers of institutions with additional detailed guidance on required risk 

management and corporate governance practices and compliance with minimum licensing criteria. 

 

Additionally, in a development that facilitates growth opportunities for the Bermuda 

market, the Authority introduced the Corporate Service Providers Act 2012. The Act establishes a 

new licensing and supervisory regime for entities acting as agents for company formations, as well 

as providing a range of corporate secretarial and other support functions. The Corporate Service 
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Providers regime reflects best practice globally in this area, while ensuring appropriate oversight 

to maintain the integrity and strong “Know Your Customer” (KYC) standards that are core to 

Bermuda’s financial reputation. 

 

In a similar vein, the Authority actively supported broader jurisdictional business 

development efforts during 2012. This involved providing input and regulatory perspective to 

initiatives such as the public/private sector Asset Management Task Force. The Bermuda 

Government, in association with the Bermuda Business Development Corporation, is actively 

working to reinforce Bermuda’s position as a premier domicile for funds formation, management 

and administration. The Authority’s role was to provide guidance on appropriate regulatory 

development around this effort. This involved extensive liaison with the Government and the 

market during the year. A continuing priority is to ensure that our supervisors maintain a strong 

understanding of the financial market sectors we regulate. This is best achieved through informed 

dialogue and interaction with the funds sector, to which end we established a link with the New 

York Hedge Fund Roundtable, an organisation committed to advancing the industry along the 

highest ethical standards. 

 

Insurance 

 

With the approvals and amendments that took place during 2012, the core policy and 

legislative infrastructure is now in place to complete implementation of Bermuda’s enhanced 

framework for commercial insurers. The main legislative changes support key areas, such as the 

further embedding of group supervision, extending the scope of solvency and reporting 

requirements to remaining sectors of the Long-Term market, and addressing additional framework 

enhancements identified during Bermuda’s Solvency II equivalence assessment. Phased roll-out 

of regime changes for the commercial market continued during 2012, while early in 2013, we also 

made clear publicly that Bermuda will not apply a Solvency II-type regime to the captive sector. 

 

After consultation with the commercial insurance sector, we took the pragmatic step of 

deferring or adjusting the pace of implementation of certain regulatory changes. We recognise the 

importance of responding to market feedback, particularly regarding relatively new advancements 

such as group supervision and appropriate recognition of the Long-Term (life insurance) sector’s 

specific risk characteristics. 

 

We also took into account related pending developments in global insurance regulatory 

standards, taking care to put Bermuda’s advancements and interests in that context. These 

considerations influenced to a certain degree our adjustments to timelines for some regimes. 

Active committee participation as well as monitoring of work internationally on risk-based 

regulatory developments also remained a priority. As in prior years, our continued advocacy 

efforts within standard setting bodies, particularly the International Association of Insurance 

Supervisors, were critical to achieving this priority. This meant we could both contribute to 

international developments, and determine the ongoing relevance or impacts for Bermuda of such 

changes. 

 

Maintaining strong working relationships with key decision-makers is a very important 

aspect of reinforcing the credibility we have earned overseas, and supports acceptance of 

Bermuda’s regulatory approach globally. This also facilitated our work during the year on group 
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supervision of the insurance market, and the supervisory college programme we introduced and 

conducted throughout 2012. As a result of these efforts, Bermuda remains well positioned for 

global recognition of its insurance framework, including Solvency II equivalence, while 

pragmatically building in appropriate provisions and time for firms to transition to key regime 

enhancements. 

 

Effective Outreach and Continuous Improvement 

 

In the past, the Authority made significant progress through building upon its consultative, 

risk-based approach to applying regulation. Activity in 2012 was no exception, with a series of 

trial runs and outreach on various supervisory initiatives conducted across the market that 

provided useful insight and feedback prior to roll-out. 

 

Change management and continuous improvement cannot be tackled in a vacuum. 

Accordingly, towards the end of the year, we invited external stakeholders to give us their views 

on the Authority’s performance in that regard and generally. The results of the 2012 External 

Stakeholders Survey (ESS) show good support for the Authority’s overall performance and 

strategic objectives as a financial regulator. Indeed, the greatest areas of improvement since the 

first ESS conducted in 2008 include perceptions of the BMA’s transparency; adoption of 

international standards; management of risk; and understanding the markets we regulate. The 

study also showed most respondents indicating that the Authority is responsive, and that the pace 

of applying our framework changes is appropriate. 

 

There were, of course, areas of improvement that emerged from the results. Respondents 

agreed that our technical staff has expertise, however, it is clear we must reinforce and demonstrate 

these technical capabilities to deliver quality supervision. Similarly, there must be continued focus 

on responsiveness as well as ensuring we deliver value for money as Bermuda’s regulator, 

particularly in challenging economic conditions. 

 

We appreciate the feedback we received from participants across all sectors of Bermuda’s 

financial services sector. The results of the survey will help us to maintain the perceived areas of 

strength and address opportunities for improvement within our organisation. They will also assist 

us in our operational and strategic planning as we seek to deploy resources efficiently. 

 

The Right People, The Right Skill Sets 

 

Overall, as we progress our strategic planning, the focus is increasingly on making sure 

that the Authority’s resources are adequate for the continued growth and development of 

Bermuda’s financial services industry. We recognise that ensuring there is sufficient depth in both 

the technical and leadership skills within the organisation now and for the future has perhaps never 

been more critical. Achieving this strategic goal, and implementing effective succession plans, is 

key to delivering quality supervision, which is relevant for markets and for meeting global 

standards that are constantly evolving. One development in 2012 aligned with this strategy was 

establishing new dedicated resources for risk analytics and macroprudential surveillance to 

support and inform the Authority’s supervisory review process. 
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We also began assessing how emerging standards for institutions deemed to be 

systemically important globally may be relevant to the Bermuda market. Today, all financial 

regulators must be vigilant and able to identify the next ‘unknown’ in terms of regulatory trends 

and converging standards as markets become increasingly interconnected. This focus is critical if 

the Authority is to maintain its reputation as a leading risk-based financial regulator. 

 

Conclusion 

 

The Authority has built an effective framework that addresses core elements of regulation 

and supervision, and we have won global recognition for this achievement. We are also building a 

highly-skilled team focused on implementing quality, risk-based supervision. Open and honest 

dialogue between the regulated and regulator remains critically important, particularly as it relates 

to successful regime implementation.  

 

Overall the Authority achieved some challenging targets for 2012 based on our core 

priority: to deliver well-timed, appropriate changes that enhance Bermuda’s regulatory framework 

with an independent approach. This commitment continued to support Bermuda’s ongoing success 

as a respected financial jurisdiction.  

 

 

CANADA 

 

Executive Summary   

In the last twelve months there have been a number of legislative and regulatory initiatives 

that have, or will have, an impact on the Canadian financial system. For example, the latest 

five-year review of the federal financial legislation was completed in 2012, Consultation Papers 

were released detailing changes to Canada’s anti-money laundering/anti-terrorist financing 

(AML/ATF) Regime, the Supreme Court of Canada (SCC) ruled against a proposed federal 

securities act and a federal task force released its report  about the future of the payments system. 

The banking system in Canada is purely under federal jurisdiction and was one of the most 

successful in dealing with the recent global financial crisis. In “The Global Competitiveness 

Report 2012 - 2013”, the World Economic Forum again ranked Canada’s banking system as the 

soundest in the world for the fifth consecutive year. Canada’s banks are capitalized significantly 

above the standards set by the Bank of International Settlements and regulated by a number of 

federal agencies. Prudential regulation is done by the Office of the Superintendent of Financial 

Institutions (OSFI), while market conduct is regulated by the Financial Consumer Agency of 

Canada (FCAC). Deposit insurance is provided by the Canada Deposit Insurance Corporation 

(CDIC). 

The Bank of Canada and OSFI are active members of the Basel Committee on Banking 

Supervision (i.e. Basel Committee). To be consistent with the international G20 initiatives, 

Canadian regulators are taking steps to address the causes and consequences of the financial crisis. 

Federal financial services legislation, including the Bank Act which governs the activities 

of banks in Canada, is reviewed every five years, and the most recent review was in 2012.  The 

next review will be due by 2017. The 2012 revisions to the Bank Act were mainly technical, with 
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no substantive amendments (partly since the federal government had enacted a number of new 

measures in the last few years, especially with respect to consumer-related products and services).   

In May 2010, the Federal Government initiated a reference to the Supreme Court of 

Canada (SCC).  A single question was asked: does the Federal Government of Canada have 

legislative authority to enact the proposed Canadian Securities Act (the "Act").  The Act would 

have created a single national securities regulator ultimately overseeing a unified national 

securities regulation system for Canada (currently, securities activities are regulated by the 

provinces). In its December, 2011 decision, the SCC stated that the proposed Act, “as presently 

drafted”, was unconstitutional. In particular, the SCC, while accepting that the aspects of the Act 

concerning the management of systemic risk and national data collection are beyond provincial 

competence and appear to be related to the general trade and commerce power, found that the 

proposed Act, for the most part, dealt with matters that are under provincial jurisdiction. The SCC 

concluded, therefore, that the constitutionally valid aspects of the Act with respect to systemic 

risks were insufficient to allow the Act as a whole to pass constitutional muster. However, the 

federal government has indicated that it still wishes to continue to work with the provinces and 

territories to create, if possible, a common securities regulator to address the regulation of 

securities, not just “systemic risk” issues.  

Federal Financial Legislation and Regulations  

 

2012 Bank Act 

 

The latest changes to federal financial legislation, including the Bank Act, were passed in 

2012. The changes to the Bank Act were mainly technical and included measures to: 

 

 Update financial institutions legislation to promote financial stability and ensure Canada's 

financial institutions continue to operate in a competitive, efficient and stable environment;  

 Fine-tune the consumer protection framework, including enhancing the supervisory 

powers of the Financial Consumer Agency of Canada;  

 Improve efficiency by reducing the administrative burden on financial institutions and 

adding regulatory flexibility; 

 Allow the creation of “federal credit unions”; and 

 The limit for the “widely-held” rule was increased from C$8 billion to C$12 billion so that 

banks can now have as much as $12 billion in equity and still have a controlling 

shareholder. 

 

2013 Federal Budget Measures  
 

The March 25, 2013 federal budget contained a number of measures that were significant 

for the banking industry. For example, it was announced that the federal government will be 

launching “extensive” consultations on developing a Financial Consumer Code to improve the 

federal financial consumer framework, replacing “the currently dispersed mix of legislation and 

dozens of regulations.” The main purpose of this initiative is to demonstrate the federal 

government’s strong defence and protection of consumers, as well as protect its jurisdiction over 

banking. The government intends to hold extensive consultations with the full range of 

stakeholders, and will then determine if some current measurers are no longer necessary, whether 

others should be strengthened, and if new measures are required. 
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In the Budget the government also announced that it will implement changes to limit the 

use of portfolio “low ratio” insurance and prohibit the use of any government-backed insured 

mortgage as collateral in securitization vehicles that are not sponsored by the Canada Mortgage 

and Housing Corporation (CMHC). 

 

The Budget announces a plan to implement a “comprehensive risk management 

framework” for Canada’s systemically important banks, to be consistent with reforms in other 

countries and key international standards, and to work alongside the existing Canadian regulatory 

capital regime. The framework will include the following: 

 

 Higher capital requirement, and a 

 Bail-in regime –The Government will consult on how best to implement a bail-in regime in 

Canada.  Implementation timelines will allow for a smooth transition for affected 

institutions, investors and other market participants. 

 

The federal government also intends to review the regulatory framework, including the 

process for approval of new financial institutions, to ensure that it promotes the entry and growth 

of smaller institutions, while preserving the safety and soundness of the sector. 

 

The Budget also stated that the government plans to introduce several measures to combat 

tax evasion, some of which will affect banks, namely: requiring financial institutions to report 

Electronic Funds Transfers of $10,000 to the Canada Revenue Agency beginning in 2015, 

streamlining the process for the Canada Revenue Agency to obtain information concerning 

unnamed persons from third parties such as banks; and, offering rewards to individuals who 

provide information regarding taxpayer non-compliance. 

 

AML Measures  

 

In late 2011, Finance released for comment two Consultation Papers. Both Papers set out a 

number of possible changes to Canada’s anti-money laundering (AML) and anti-terrorist 

financing (ATF) regime, but lacked details and, for some proposals, simply requested suggestions 

from stakeholders. Meanwhile, as part of the required Parliamentary review of the AML/ATF 

legislation, the Standing Senate Committee on Banking, Trade and Commerce has been holding 

hearings and it issued its report in March 2013.  

 

Initial amendments to the Proceeds of Crime (Money Laundering) and Terrorist Financing 

Regulations were published in the Canada Gazette Part II on February 13, 2013, but will not come 

into force until February 1, 2014. The main changes introduced by the Amended Regulations are 

the following: 

  

 The definition of “business relationship” has been amended by clarifying the particular 

activities and transactions that are exempt from or included in the definition of “business 

relationship,” in particular:  

 Accounts opened by mutual fund dealers are exempt from the definition of “business 

relationship” where there are reasonable grounds to believe that the identity of the account 

holder has previously been ascertained by a securities dealer; and  

 Existing accounts are subject to the definition of “business relationship.”  
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 The definition of “ongoing monitoring” has been amended to clarify that information 

pertaining to the purpose and nature of a business relationship must also be kept up to date, 

in accordance with the risk-based approach.  

 New provisions have been added, to provide that financial entities are exempt from 

beneficial ownership and ongoing monitoring obligations in respect of members of 

designated group plan accounts held within dividend reinvestment plans and distribution 

reinvestment plans. This amendment was made in order to minimize the application of the 

PCMLTFR to accounts that are at lower risk of AML/ATF.  

 

In addition, FINTRAC and OSFI will release guidance on a number of matters, including 

the following: 

 

 The scope of a business relationship;  

 The application of the risk-based approach to the new provisions, particularly with respect 

to ongoing monitoring of a business relationship;  

 The application of the phrase “reasonable measures” to the new provisions; and the scope 

of the “purpose and nature of a business relationship.”  

 

Basel III in Canada  

 

The Basel Committee on Banking Supervision issued final “Basel III" rules in December 

2010 to strengthen the regulation, supervision and risk management of the banking sector. To 

participate in the continued evolution of regulatory reform, the Canadian Bankers Association 

(CBA) has responded to additional Basel Committee consultative documents (e.g. margin 

requirements for non-centrally cleared derivatives, capitalization of leasing standards, revisions to 

the securitization framework, margin requirements for non-centrally cleared derivatives, 

recognizing the cost of credit protection purchased, supervisory framework for measuring and 

controlling large exposures). In addition, eight of the largest Canadian banks have participated in 

several Quantitative Impact Studies (QIS) (e.g. the leverage ratio and liquidity measures, revised 

securitization framework, large exposures, and margin requirements for non-centrally cleared 

derivatives). 

 

On February 1, 2011, OSFI issued its action plan for implementation of the Basel III 

Capital Adequacy and Liquidity Requirements in Canada, and subsequently issued the Capital 

Adequacy Requirements (CAR) Guideline in December 2012, which required Canadian banks to 

meet the Basel III capital requirements early in the transition period (i.e. January 1, 2013). Also, 

once the Basel III leverage measure has been finalized, OSFI will consult with the industry on its 

implementation and develop a time line and mechanisms for the change to the new measure. In 

addition, OSFI expects to issue a liquidity risk framework to include both qualitative and 

quantitative liquidity risk requirements.  

 

Finance Canada Payments Advisory Committee (FinPay) 

 

In June 2010, the federal government formed an independent task force to review the 

payments system and make recommendations where appropriate on reform. With the release of the 

Task Force’s Final report in March 2012, the government acknowledged the importance of 

continued dialogue on payments system issues by establishing a consultative committee made up 
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of senior-level public and private sector stakeholders. The Finance Canada Payments Advisory 

Committee (FInPay) serves as a discussion forum and will advise the government on policy issues 

such as competition, innovation, safety, user needs and consumer protection.  The banking 

industry has two seats: one that is represented by the President of the CBA and one that is assigned 

to a member bank.   

 

Summary of Financial Crisis Regulatory Actions 

 

Imposition of Enhanced Capital Requirements  

 

As part of sound capital management and in response to the continuing uncertainty caused 

by regulatory reform, Canadian banks must be able to demonstrate to OSFI (both continually and 

prior to any transaction that may negatively impact their capital levels) that they have prudent 

internal capital targets and that they would have sufficient capital to meet their internal capital 

targets at all times.  Canadian banks implemented the Basel III regulatory capital requirements on 

an “all-in” basis as of January 1, 2013, which is early in the Basel Committee’s transition period. 

  

Non-Viability Contingent Capital (NVCC)   
 

As of January 1, 2013, OSFI required Canadian capital instruments (other than common 

shares) to contain a contractual feature providing for automatic conversion to common shares upon 

the occurrence of a ‘trigger event’.  

 

Potential Bail-in Debt Framework  
 

A consultation document on “bail-in” which will require debt instruments to convert into 

capital upon the occurrence of a ‘trigger event’ is imminent in Canada.  

 

Domestic Systemically Important Banks (D-SIBs)  

 

In late March 2013, OSFI designated the Big Six Canadian banks as domestic systemically 

important banks (D-SIBs)
16

; as a result, these banks will be required to hold an additional one 

percent of common equity tier 1 capital by January 1, 2016.  This one percent D-SIB capital 

surcharge will be applied on top of the Basel III minimum common equity tier one capital 

requirement of seven percent, which the D-SIBs met as of January 1, 2013. As of May 31, 2013, 

the Canadian D-SIBs also met the one percent D-SIB capital surcharge requirement.     

 

The six Canadian D-SIBs will also be subject to more intensive supervision and be 

required to comply with the Basel Committee’s risk data aggregation and risk reporting principles, 

as well as the Enhanced Disclosure Task Force’s (EDTF) disclosure recommendations. 

 

Recovery and Resolution Plans (RRPs)  

 

The Canadian D-SIBs have for several years now been developing RRPs in conjunction 

with OSFI and the CDIC.  The recovery plan process is being led by OSFI, while the resolution 

                                                           
16

 The Big Six Canadian banks (D-SIBs) are Royal Bank of Canada, TD Bank Financial Group, Scotiabank, Bank of Montreal, CIBC, and National 

Bank of Canada. 



Institute of International Bankers Global Survey 2013 

33 

 

plan process is being led by both OSFI and CDIC.  Work on these RRPs continues into 2013 and 

possibly beyond.   

 

Disclosure Requirements  
 

Effective Q3 2013, OSFI will require Canadian banks to comply with new public capital 

disclosure requirements related to Basel III that will require banks to: (i) disclose detailed 

components of their transitional capital ratios as well as “all-in” target ratios; (ii) disclose a full 

reconciliation of all regulatory elements back to the institution’s audited balance sheet; (iii) 

provide summary information of the terms and conditions of the main features of all capital 

instruments; and (iv) make the full terms and conditions of all capital instruments available on 

their websites and disclose ratios involving components of regulatory capital.  

 

In October 2012, the Enhanced Disclosure Task Force issued their report Enhancing the 

Risk Disclosures of Banks. D-SIBs are expected to adopt the EDTF recommendations, and we are 

working with OSFI to ensure they are comfortable with our implementation plans.  Discussions are 

ongoing regarding emerging risks and the systems implications related to the current 32 

recommendations. 

 

Liquidity Risk Framework 

 

Parallel to their CAR Guideline, in 2013 OSFI is expected to issue a new domestic liquidity 

framework on monitoring metrics, which will include the Liquidity Coverage Ratio (LCR), Net 

Stable Funding Ratio (NSFR, which is subject to change), and Net Cumulative Cash Flow (NCCF) 

measure.  It is expected that the domestic rules will basically follow the Basel final rules text, but 

will highlight any areas of national discretion.  While the NCCF is currently in use with 

participating banks, the LCR will come into force in 2015 and the NSFR in 2018.  The OSFI 

guidance on quantitative measures will be complimentary to the recently updated Liquidity B6 

Guideline, which is focused on qualitative liquidity principles.  In addition, OSFI will develop 

draft regulatory reporting forms for the liquidity framework, which will be separate from the Basel 

Capital Adequacy Reporting (BCAR) requirements.   

 

CDIC Fast Insurance Determination  

 

In 2009 CDIC initiated the Fast Insurance Determination (FID) project, which requires 

new data and system requirements to ensure that deposit payouts can be determined quickly during 

a bank resolution or bridge bank scenario.  The majority of CDIC’s member institutions completed 

the FID system modifications in 2012, one year ahead of the required 2013 implementation date.  

The remaining members are expected to be compliant by the implementation date of June 30, 

2013. 

 

Regulation of Over-the-Counter (OTC) Derivatives  

 

The Canadian OTC Derivatives Working Group is working towards the establishment of a 

regulatory framework, and infrastructure where applicable, to meet Canada’s G20 commitments 

on OTC derivatives markets.  The Canadian regulatory framework is being formulated in 

accordance with international standards, and with the input of various stakeholders.  In terms of 
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infrastructure, for now, clearing and transaction reporting will be conducted through international 

clearing houses and trade repositories, respectively. 

 

Canadian Derivatives Clearing Corporation (CDCC) 

 

The CDCC is a Canadian fixed income central counterparty that was launched in February 

2012 for bilateral repos only. In April 2012, the CDCC was designated as systemically important 

by the Bank of Canada.  

 

Canada Mortgage and Housing Corporation (CMHC)  

 

The federal government’s 2013 Budget committed to implement changes to limit the use of 

portfolio insurance (on low-ratio mortgages) to only those mortgages that will be used in CMHC 

securitization programs.  In addition, the government intends to prohibit the use of any 

government-backed insured mortgage (both high and low ratio) as collateral in securitization 

vehicles that are not sponsored by CMHC.  These measures build on last year’s initiatives to 

enhance the governance and oversight framework for CMHC, particularly around its commercial 

activities. 

 

Home Country Authority Coordination with Other Jurisdictions 
 

OSFI continues to participate actively in international and domestic discussions to identify 

and respond to key issues arising from global financial events and adopt new proposals that 

strengthen Canada’s financial system. It will pay particular attention to the implementation of 

banking and pension-related reforms as well as the effects from changing international accounting 

and auditing standards. It will actively monitor and participate in attempts by the International 

Accounting Standards Board to achieve convergence with the Financial Accounting Standards 

Board. In the event of lack of convergence, it will assess and recommend any actions that need to 

be taken with respect to OSFI’s prudential standards.  In addition, OSFI will make progress on 

implementing the suite of domestic reforms set out in the life insurance regulatory reform roadmap 

and proposed changes to property and casualty capital rules. In 2013, OSFI will be participating in 

a detailed assessment under the International Monetary Fund’s (IMF) Financial Sector Assessment 

Program for Canada, as well as ongoing peer reviews by the Financial Stability Board and the 

Basel Committee.  OSFI expects to monitor and advocate for comparable and timely 

implementation of Basel III rules in peer jurisdictions. OSFI is an active participant in the Basel 

Committee and its Basel III subcommittees. OSFI also participates in supervisory colleges, and 

has ongoing bilateral discussions with their counterparts in other countries. OSFI will continue to 

work with other international regulators to assess how agreed changes will be incorporated in 

domestic guidance and reporting requirements. 

 

The Bank of Canada makes a significant contribution to efforts to strengthen the resilience 

of the global financial system by providing strategic direction at the Financial Stability Board 

(FSB). It helped advance reforms in a number of areas, including: over-the-counter (OTC) 

derivatives; resolution regimes for failing financial institutions; shadow banking; and bank 

liquidity standards. This work was done in key international forums, including the FSB, the 

Committee on the Global Financial System, the Basel Committee, and the Committee on Payment 

and Settlement Systems. 



Institute of International Bankers Global Survey 2013 

35 

 

For the FSB’s Key Attributes of Effective Resolution Regimes for Financial Institutions, 

CDIC staff act as representatives of both Canada and the International Association of Deposit 

Insurers (IADI) on the assessment methodology working group. 

 

 

CHILE 
 

FATCA 

 

Chilean banks continue to work on the implementation and fulfillment of FATCA, which 

highlighted the importance of having an intergovernmental agreement between Governments.  

 

Transfer Pricing 

 

Law N° 20.630, perfects the tax legislation among other issues, modified several items, one 

of them transfer pricing, effective January 1
st
, 2013. 

 

Internal Revenue Service (SII) issued a resolution which establishes the obligation to 

present an annual affidavit relating to transfer pricing.  The SII seeks to obtain specific information 

about taxpayers domiciled or established in the country and their operations with related foreign 

parties.  

 

Among other background information, the annual declaration asks taxpayers to provide 

information on the characteristics of their operations with other parties, the methods applied for 

prices and value determinations, information from related parties abroad, by country, as well as 

general information about the business group to which it belongs.  

Banks Corporate Governance  

 

The Superintendence of Banks issued for public consultation a draft regulation on 

Corporate Governance, with the aim of setting standards and criteria applicable to banks. To 

develop this legislation, the regulator had presented recommendations and international guidelines 

that entities should observe.  

 

Changing Banking Fees 

 

Several instructions of the Superintendence of Banks were derogated and modified, among 

which were the principles and criteria set by the regulator that allow for modification of  

commissions or fees charged for banking services.  

 

The rationale given by the regulator to repeal those instructions is based on the 

Supervisor´s decision to reformulate the role given, in relation to the provisions of the Law on 

Protection of Consumer Rights and its Regulations. 

 

Indeed, from the amendments of the Law on Protection of Consumer Rights, introduced by 

Law No. 20,555, which established a set of new rights for consumers and also created the 

Consumer Financial Protection Bureau, the Superintendence analyzed the role that corresponds to 

this new context, with the subsequent examination of the rules on the matter. 
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Thus, the Superintendence instructions No.3,549 repealed the regulations contained in its 

Norm, based on the tacit acceptance amendment commissions, currently generating a high degree 

of legal uncertainty in banking, to repeal the above criteria regulation in force since 30 April, 

without proceeding to its replacement by a new interpretation in this matter by the bank 

supervisory authority.  

 

Bankruptcy Law Amendments  

 

In mid-2012, legislative debate began a profound reform in bankruptcy, by establishing a 

bill that establishes new procedures and rules applicable to distressed debtors. 

 

This would be accomplished through the creation of two bankruptcy procedures designed 

especially for natural or physical persons (one of Renegotiation and Settlement another Debtor 

Person), as well as two procedures for legal persons or companies (one of Reorganization and 

other Settlement of the debtor). 

 

The thrust of this reform is to avoid reaching the current bankruptcies, which in many cases 

have little to rescue the company, promoting earlier bankruptcy proceedings at the stage of 

difficulty of it. The current preliminary negotiations with the banks would be extended to all 

creditors under the law and without constraints. A businessman in trouble may apply for a 

protection period in which to reorganize and try to reach an agreement with its creditors, during 

which they lose control of the company, but its management will be supervised by a professional 

who meets creditors. There will also be simplified procedures for companies with little history, 

which make it easy for entrepreneurs to carry out projects and start others if the first fails. 

 

Constitution Law Firms In a Day 

 

The objective of this law is to reduce the procedure for establishing and modifying one day 

societies, promoting entrepreneurship and the development of our country. 

 

The benefits of this initiative are aimed at having a simplified system for the creation, 

modification, transformation, merger, division, termination and dissolution of legal persons, so 

that you can create in less than one business day.  

 

In addition, there will be free public access to the state information of companies and 

societies through the portal of the Registrar of Companies and Partnerships. 

 

 

CHINA 

 
Significant developments in the banking industry 

 

 On May 2, 2013, the People’s Bank of China (PBOC), China’s central bank, issued a guideline 

for the Renminbi Qualified Foreign Institutional Investor (RQFII), which is moving a step 

closer in opening its capital markets and promoting the yuan’s overseas use. According to the 

guideline, overseas institutions under RQFII pilot program should first open their RQFII basic 

deposit accounts, as well as special deposit accounts for settlement purposes, through a 
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domestic commercial bank that is qualified to act as a QFII custodian. The PBOC will set up a 

firewall between the accounts of RQFII’s own capital, the funds of their clients and other 

accounts, prohibiting money transfers between such accounts. 

 

 On April 9, 2013, the China Banking Regulatory Commission (CBRC) issued a guideline to 

commercial banks, guiding them to impose tighter controls on lending to local government 

financing vehicles. In addition, banks should not provide guarantees for the vehicles’ debts, 

and must be cautious with regard to holding bonds issued by such vehicles, according to the 

guideline. 

 

 The State Administration of Foreign Exchange (SAFE) started a pilot program, effective on 

January 14, 2012, in Liaoning, Zhejiang (excluding Ningbo) and Shaanxi provinces, and 

Dalian city in the northeast, to update the data collection system regarding capital transactions. 

The program covers all capital account business processed by foreign exchange regulators and 

by banks for companies and individuals in the four regions.   

 

 China will steadily push forward market-oriented reform in its interest rates and exchange rates 

mechanisms in 2013, according to a report released by China’s central bank in May 2013. 

Currently, banks can set deposit rates as high as 110 percent of the benchmark and offer loans 

at 30 percent discount. 

 

 China will simplify regulations on foreign exchange management to create a more convenient 

investment environment for foreign investor, according to the State Administration of Foreign 

Exchange (SAFE). The SAFE issued a new guideline, put into effect on May 13, 2013, under 

which a total of 24 clauses of Forex regulation will be abolished.    

 

 

Significant developments in the securities industry 

 

 Starting June 1, 2013, Chinese nonbank financial intermediaries whose net assets exceeded 2 

billion yuan as of the end of each fiscal year for the last three years can apply to the China 

Securities Regulatory Commission (CSRC) for the license, according to a CSRC statement. 

The CSRC also announced on March 15 a set of rules to regulate Chinese securities companies 

in the areas of asset securitization and the operation of affiliated agencies.   

 

 In December 2012, the CSRC announced a new policy to ease rules covering the issuance of 

subordinated debt, aiming to improve securities firms’ net capital and increase liquidity. The 

new policy will increase the number of institutional investors, and shorten the expiry date of 

subordinated debt. The approval process will also be eased. 

 

 On November 5, 2002, China’s State Council issued revisions to the Administrative 

Regulation on Futures Trading, which included clauses to allow overseas institutions to enter 

the market. Qualified overseas institutions can do futures trading of certain products in futures 

exchanges, according to the revised regulation. The revised version took effect on December 1, 

2002. 
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 In February 2013, the CSRC released a rule stating that private equity (PE) and venture capital 

(VC) companies can apply for fund management businesses, which is scheduled to be 

implemented on June 1, 2013.  

 

 In March 2013, the National Development and Reform Commission (NDRC), China’s top 

economic planning agency, released a rule stating that PE and VC companies are not allowed 

to invest in public-offered funds. 

 

 In May 2013, the CSRC and the U.S. Public Company Accounting Oversight Board (PCAOB) 

signed an agreement to share audit records of concerned companies, marking an important step 

in cross-border coordination of such probes. 

 

 On July 12, 2013, the CSRC announced that the investment quota of qualified foreign 

institutional investors (QFIIs) had been raised to $150 billion. The rise of the QFII investment 

quota will attract more foreign investors and promote the reform and development of China’s 

capital market. 

   

Significant developments in the insurance industry 

 

 On June 8, 2013, China’s State Council, or the cabinet, announced changes in its regulation to 

manage overseas-invested insurers operating in China. Joint-venture insurers and overseas 

solely-owned insurers must have a minimum registered capital of 200 million yuan (about 

$32.47 million) or freely convertible currencies of equivalent value, according to the revised 

regulation. The new regulation will take effect on August 1, 2003. 

 

 

DENMARK 

 

Danish Banks  
 

 The number of banks in Denmark is decreasing.  At the end of 2012, the Danish banking 

sector comprised a total of 97 banking institutions. The decrease is due to the fact that several 

banks have merged and a smaller number have become distressed and been taken over by the 

winding up company, Financial Stability A/S. Since July last year 14 Danish banks have closed by 

mergers between banks.  

 

 The downward trend in the number of banks is expected to continue due to new regulations, 

efficiency gains etc. and the incentives for sound banks to take over the activities of distressed 

banks are greater.  

 

 Earnings in the Danish banks remained low in 2012. The result was positive, but lower 

compared to historical figures. The seven largest banks had a total equity of DKK 228 billion, 

which generated a profit after tax of DKK 6.6 billion. This corresponds to a return on equity of 2.9 

per cent.  

 

 In spite of the low results in 2012 the Danish banks are looking robust and overall the 

liquidity situation is good.  
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 Banks all across the sector have narrowed their customer funding gap since 2008 or even 

turned it into a surplus. This has been driven both by lower loans and higher deposits. The total 

customer funding gap by the end of the first quarter of 2013 was approximately DKK 158 billion, 

which is DKK 380 billion less than in 2008 when the gap was at its peak. The largest banks are 

again issuing unsecured senior debt.  

 

The level of lending from Danish banks to households has begun to stagnate during the last 

couple of years. The lending to Danish corporations is still at a very low level, and seems to be 

very influenced by the fact that the demand for credit still is not back to its normal level.  

 

 However, the level of lending from both banks and mortgage credit institutions as a ratio of 

GDP is the same as it was in 2007, when the economy was still booming. Furthermore, the Danish 

government estimates that the level of lending as a rate of GDP currently is still above the trend 

based on the past 30 years. 

 

 As a result of the expansive monetary policy led by the ECB, the rates on the government 

bonds in Denmark have been kept at a very low level by the Danish central bank. Since the policy 

rate has been kept on such a low level it has also been possible for the Danish banks to keep their 

lending rates low.  

 

 Thus the lending rates to large corporations have been kept equivalently low while the 

lending rates to small- and medium sized corporations have been on a slightly higher level, 

reflecting differences in e.g. credit risks and size of the engagement.  

 

Systemically Important Financial Institutions - SIFI 

 

 On 12 January 2012 the Danish Minister for Business and Growth set up the Committee on 

Systemically Important Financial Institutions in Denmark.  

 

 The Committee was commissioned to consider criteria by which banks and credit 

institutions should be identified as being systemically important financial institutions (SIFIs) in 

Denmark, requirements that these Danish SIFIs should meet, and how Danish SIFIs in distress 

should be handled.  

 

 Against this background, the Committee on 14 March 2013 published its report. The report 

includes a number of recommendations on identifying Danish SIFIs, requirements for Danish 

SIFIs, as well as crisis management of Danish SIFIs.  

 

 If the recommended quantitative approach is applied, 6 credit institutions will be identified 

as SIFIs in Denmark. 

 

Requirements for SIFIs 

 

 The Committee recommends that Danish SIFIs become subject to an additional capital 

requirement of Common Equity Tier 1 capital. The requirement is set on the basis of a quantitative 

measure of how systemic a SIFI is. A differentiated capital requirement of currently 1-3.5 per cent 

of the risk-weighted assets is recommended. 
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 Moreover, the Committee recommends that all SIFIs, irrespective of how systemic they are, 

establish a “crisis management buffer” of 5 per cent of the risk weighted assets. The buffer may 

consist of debt instruments which can be converted into Common Equity Tier 1 capital or written 

down if the institution becomes subject to crisis management. 

 

Crisis Management of SIFIs 

 

 Based on the special challenges of managing distressed SIFIs, including the need to 

maintain the lending capacity to the economy, the Committee recommends introducing a special 

approach for the crisis management of SIFIs including alternative tools to the existing winding-up 

scheme for banks in Denmark.  

 

 The Committee also recommends a strengthening of the powers of the Danish FSA to 

intervene before a SIFI has to undergo crisis management. 

 

 However, it is also the view of the Committee that the existing winding-up scheme for 

Danish Banks will not suffice for managing distressed SIFIs. To protect the economy, it will be 

necessary to allow systemic functions of a SIFI in distress to keep operating, rather than winding 

up the entire institution. In addition, even with compensation from the Guarantee Fund for  

Depositors and Investors, it is very uncertain whether a buyer for a SIFI in distress can be found, 

even if foreign buyers are a possibility. Thus, the Committee finds that the current assumption 

must be that the government could be compelled to intervene if, in a specific situation, it is 

perceived that the derived effects of a winding-up will be more harmful for the economy, including 

the government’s finances, than if the government takes on a risk in relation to crisis management.  

 

Legislative Process 

 

 The above describes the recommendations from the Danish SIFI Committee and before 

going into force there will have to be a political and legislative process in the Danish Parliament. 

This legislative process is expected during the fall 2013.  

 

Danish Systemic Risk Board 

 

 Following the financial crisis and in order to support financial stability there has been an 

increased focus on the building up of systemic financial risks both within the EU and 

internationally.  

 

 Within the EU the European Systemic Risk Board (ESRB) was established on 1 January 

2011 to help to identify and manage systemic risks in the EU. ESRB has an advisory role in 

relation to the EU member states and recommended in December 2011 that all EU member states 

should establish authorities to manage systemic risks and to address recommendations from the 

ESRB. 

 

 The Danish Systemic Risk Board was established with effect as from 1 January 2013 and it 

has an advisory role. 
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 The Danish Systemic Risk Board has to identify and monitor systemic risks in order to take 

initiatives to address such risks and thus avoid reaching a level where they can have significant 

adverse effects on the financial system and the real economy.   

 

 The Systemic Risk board will have an advisory role towards the other financial authorities. 

The authorities in question will still have their responsibilities. 

 

The Financial Council 

 

 As from 1 January 2013 the Financial Council replaced the Danish Securities Council and 

the Financial Business Council. The Financial Council is concerned with banks, mortgage credit 

institutions, insurance companies, pension companies, insurance brokers, ATP
17

, LD
18

, 

investment firms, etc. Furthermore, the Financial Council deals with issues of disclosure 

obligations, market abuse and flotation prospectus in the area of securities trading, as well as 

enforcement of the regulations regarding financial information in annual reports and interim 

reports for financial undertakings that have issued securities admitted to trading on a regulated 

market. 

 

 The Financial Council operates as a part of the Danish Financial Supervisory Authority 

(FSA). The Financial Council 

 

 makes decisions in cases regarding supervisory matters of principle as well as supervisory 

matters with significant consequences for financial undertakings and financial holding 

companies;  

 makes decisions on orders regarding the payment of costs of holding an impartial 

investigation of one or more aspects of a financial undertaking or a financial holding 

company;  

 makes decisions regarding criminal charges; and  

 assists the Danish FSA in its information activities. 

 

 The Financial Council has 14 members, 10 of which are nominated as experts by relevant 

interest groups. Furthermore, the Financial Council has up to 20 special experts associated. These 

can be called upon in specific cases. 

 

 Danish Bankers Association has been sceptical of the replacement of the two previous 

councils as it means that one council with fewer members now has to process the cases, which 

were previously assigned to two specialised councils. It’s still too early to judge whether these 

concerns are justified. 

 

Reference Rates – Public Supervision with CIBOR  

 

                                                           
17

 Denmark’s largest pension and social security services company 
18 Founded by the Danish Parliament at the end of the 1970s with the object of managing Denmark's “frozen cost of 
living allowances”. This concept was a way of automatically adjusting the wages to cover the increase in cost of living. 
These allowances were meant to be paid to the employees to offset inflation. However, the government decided to pay 
them as a supplementary lump sum pension upon retirement. In 1980, the government therefore entrusted LD with 
EUR 1,036 million deposited in 2.5 million member accounts. LD has not received any contributions since 1980, but its 
assets have increased because cumulative returns exceed the payments made by the fund.  
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 As a consequence of the LIBOR scandal in London in the early 2012 the Danish media 

questioned the Danish equitant CIBOR throughout the summer of 2012.  

 

 LIBOR is the price at which the banks participating in LIBOR can borrow on an unsecured 

basis. The assumption in the setting of LIBOR was originally that all the participating banks were 

prime banks. As a consequence of the financial turmoil the banks were no longer necessarily prime 

banks.  

 

 In Denmark CIBOR is the reference rate at which a participating bank is willing to lend on 

an unsecured basis to a prime bank. The bank’s own status in the Danish case is not relevant.  

 

 Danish Bankers Association made a report on CIBOR showing that CIBOR throughout the 

financial turmoil had been at an accurate level. The report also shows that if the trust in CIBOR 

should be reinstalled the framework had to be strengthened.  

 

 The Danish Ministry of Business and Growth also made a report which could not show that 

CIBOR should have been misleading.  

 

 As a consequence of these two reports it was decided that a relevant way of restoring the 

trust in CIBOR would be to establish a public supervision of reference rates. This would not only 

be CIBOR but also the Swap reference rate, the Tomorrow/Next rate and the new CITA rate. 

 

 The Danish law introducing supervision on reference rates entered into force on 1 January 

2013. The implementing legislation is yet to be complete. The final setup is expected to be finished 

in late summer 2013.   

 

New Supervisory Approach to Breaches of Pillar 2 Capital Requirements 

 

As of 1 January 2013 a change in the Danish Financial Business Act came into force that 

authorized new supervisory measures in case of breaches of Pillar 2 capital requirements.  

 

 Before this change, the Danish Financial Supervisory Authority was under obligation by 

law to withdraw the authorization granted as a credit institution within a short time limit in case of 

a breach of the Pillar 2 capital requirement. The change in the Financial Business Act gives the 

Financial Supervisory Authority the option for a more flexible approach. This entails requiring the 

institution in breach of the Pillar 2 capital requirement to submit a recovery plan and, if deemed 

necessary, setting specific capital targets for the institution to meet within certain time limits. 

These time limits can be prolonged. 

 

 The change in the Financial Business Act also authorized the Danish Financial Supervisory 

Authority to specify which own funds instruments that may be used by credit institutions to cover 

the Pillar 2 capital requirements. In the comments to the Act it is stated that CET1 capital 

instruments will be considered eligible, but that the Financial Supervisory Authority may also 

deem other own fund instruments eligible if they are loss absorbent on a going concern basis and 

have appropriate triggers for conversion to CET1 capital instruments or write down. 
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Special Danish Accounting Rules for Measurement of Banks’ Loan Portfolios 

 

 In 2012 the Danish FSA (DFSA) implemented new Danish accounting rules for 

measurement of loan portfolios.  

 

 According to the DFSA the Danish accounting rules are still in compliance with the 

International Financial Reporting Standards (IFRS) regarding recognition and measurement. 

Danish Bankers Association and Danish Association of State Authorized Auditors, however, do 

not concur with this assessment.        

 

 The special Danish accounting rules for measurement of loan portfolios request use of 

highly prudential and hypothetical presumptions assessing whether OEI (objective evidence of 

impairment) has occurred and calculating the impairment amounts despite this is not allowed 

under IFRS and contradicts the neutrality principle in the IFRS framework.  

 

 Due to the special Danish accounting rules and the continued financial crisis/recession the 

Danish banks have in 2012 and 2013 recognised further significant impairment amounts.    

 

 Danish Bankers Association and Association of Danish State Authorized Auditors have 

asked the DFSA to reconsider the need for the special Danish accounting rules and expect to enter 

into a dialogue with the DFSA. 

 

UCITS – New Products  

 

 Denmark has not implemented all the types of UCITS mentioned in the UCITS directives. 

Quite on the opposite, Denmark has introduced a UCITS as an association like structure which is 

not known outside Denmark.  

 

 With the implementation of the new possibilities in UCITS IV the cross border market in 

UCITS is a reality. Due to this new framework for the internal market for UCITS it was 

acknowledged that Denmark needed to be able to manufacture the same UCITS types as in the rest 

of the European Union. Otherwise, it would not be possible to manage UCITS across the borders 

in the EU from Denmark.  

 

 As a consequence of the UCITS IV directive Danish Bankers Association and Danish Fund 

Managers Association made a report on the in the new directive for making Copenhagen a hub for 

fund management.  

 

 The two main suggestions were to give the Danish industry the possibility to manufacture 

UCITS investment funds and UCITS investment companies in Denmark.  

 

 The law which implemented the suggestions mentioned in the report entered into force on 

1 July 2012.  

 

 To secure a successful use of these two new types of UCITS the Danish tax framework on 

collective investment products will have to be amended. When this will happen still remains to be 

seen. When this is in place it is anticipated that Copenhagen and Denmark will have a business 
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environment which will make it possible to manage many new UCITS and distribute them in most 

of the EU.    

  

 
  

EUROPEAN UNION 

 

Banking Supervision and Regulation 

 

Structural Reform of the Banking Sector  

 

The Commission published a consultation paper outlining the main conclusions of the first 

report of the High-level Expert Group on reforming the structure of the EU banking sector (2012). 

According to this Expert Group, it should be mandatory for banks that exceed a certain threshold 

of proprietary trading and other significant trading activities to separate those activities into a 

stand-alone trading entity. The consultation paper first outlines the problem that bank structural 

reform could address. Then, it assesses the necessity of EU action in terms of subsidiarity and it 

finally presents the main options under consideration. The Commission’s proposal is expected by 

autumn 2013. 

 

Capital Requirements (CRD IV/CRR) 

 

The Directive, which overall reflects the Basel III proposal Strengthening the resilience of 

the banking sector from December 2009 was published in the Official Journal on 27 June 2013. 

The CRD IV proposal is a package that consists of a Directive and a Regulation and regulates both 

credit institutions and investment firms. The Directive covers the following subjects among others: 

provisions on sanctions, effective corporate governance mechanisms, enhanced supervision, 

provisions preventing the overreliance on external credit ratings and the countercyclical capital 

buffer. The Regulation covers the majority of the provisions that transpose the Basel III package 

into EU legislation. In addition to Basel III, EU policy-makers have included a thorough section on 

Macro Prudential Oversight.  The regulatory framework is now expected to be implemented from 

1 January 2014. 

 

Single Supervisory Mechanism (Banking Union: first pillar) 

 

In March 2013, a trilogue agreement was reached on the creation of the Single Supervisory 

Mechanism for the euro area. The legislative proposal contains two Regulations: one confers 

supervisory tasks on the European Central Bank (ECB), while the other modifies the existing 

Regulation on the European Banking Authority.  Considered as one of the key elements of the 

Banking Union, the Commission drafted the Single Supervisory Mechanism (SSM) in a way to 

ensure that banking supervision across the euro area abides by high common standards and will 

contribute to rebuilding trust between Member States.  The SSM will have direct oversight of 

banks, the power to enforce prudential rules and perform effective supervision of cross-border 

banking markets.  

 

Single Resolution Mechanism (Banking Union: second pillar) 

 

http://www.ecb.int/home/html/index.en.html
http://www.eba.europa.eu/
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The European Council has outlined the creation of a Single Resolution Mechanism (SRM), 

complementing the Single Supervisory Mechanism. This common resolution mechanism has been 

created to centralise key competences and resources related to the management of banks failures in 

the euro area and in other Member States participating in the Single Supervisory Mechanism. The 

Commission published its proposal in July 2013 and the adoption of the final text is expected 

before June 2014 (end of the current European Parliament’s term). 

 

Bank Recovery and Resolution Directive 

 

The Commission’s proposal, published in June 2012, is aimed at harmonising national 

bank resolution regimes, in compliance with the Financial Stability Board’s recommendations. 

The proposal includes namely a provision for the ‘bail-in’ of unsecured bank debt and covers three 

main stages of bank crises:  prevention, early intervention and resolution. On 27 June, European 

Finance Ministers finally agreed on Council’s general approach on how to negotiate the much 

awaited Bank Recovery and Resolution Directive in the upcoming trilogues. It called on the 

Presidency to start negotiations with the European Parliament with the aim of adopting the 

Directive at first reading before the end of the year.  

 

Financial Markets and Securities 

 

European Markets Infrastructure Regulation 

 

The EMIR regulation (regulatory technical standards) entered into force on 16 March 

2013. The main obligations under EMIR are: 

 Central Clearing for certain classes of Over-The-Counter (OTC) derivatives; 

 Application of risk mitigation techniques for non-centrally cleared OTC derivatives; 

 Reporting to trade repositories; 

 Application of organisational, conduct of business and prudential requirements for  central 

counterparties (CCPs); 

 Application of requirements for Trade repositories, including the duty to make certain data 

available to the public and relevant authorities. 

 

The European Securities and Markets Authority published its second Q&A on EMIR 

technical standards in June (to be updated on a regular basis). The reporting obligation is likely to 

be postponed (last quarter of 2013 or even beginning of 2014). 

 

Credit Rating Agencies  

 

In 2011, the Commission published its proposal for amending the Credit Rating Agencies 

Regulation, known as the CRA III proposal.  On 20 June 2013, CRA III entered into force. It 

creates new rules on when and how credit rating agencies may rate state debts and private firms’ 

financial situation. It will enable agencies to issue unsolicited sovereign debt ratings only on set 

dates, and allow private investors to sue them for negligence.  

The Commission published a FAQ in June to help understand the new regime. In the same trend, 

ESMA also issued a report on Guidelines and Recommendations on the scope of CRA Regulation. 

 

Markets in Financial Instruments Review (MiFID II/MiFIR) 

http://www.esma.europa.eu/news/EMIR-regulation-enters-force-today?t=326&o=home
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The first Markets in Financial Instruments Directive entered into force in 2007, as a central 

piece of the EU Financial Services Action Plan (FSAP). Its main objectives are to improve the 

competitiveness of EU financial markets by creating a single market for investment services and 

activities, and to ensure a harmonised, high degree of protection for investors in financial 

instruments. MiFID II is expected to broaden the existing Directive from equities to increased 

requirements for other product classes, including OTC derivatives and fixed income products, and 

will cover a broader range of trading venues. Council agreement was reached in June, trilogue 

negotiations are now on. 

 

Market Abuse Review (MAD II/MAR)  

 

Trilogue negotiations on the market Abuse Directive started in January 2013.  

The Directive sets the legal framework to define, deter and sanction insider dealing and market 

manipulation.  Although it was originally intended the MAD review would largely be run in 

parallel with that of MiFID II/MiFIR, the delays on the latter may have an impact on the process 

since a number of issues in MADII/MAR are dependent on the definition of some terms with the 

MiFID regime. Therefore, the initial expected implementation date of 2015 is now rather 

uncertain. 

 

Packaged Retail Investment Products (PRIPS) 

 

In July 2012, the Commission published a proposal on Packaged Retail Investment 

Products (PRIPS) which proposed that the existing sectoral patchwork is replaced by a horizontal 

approach to both mandatory disclosures and selling practices in separate legislative initiatives and 

considered to: 

 Extend the application of the MiFID rules on conduct of business, conflicts of interest, 

inducements, suitability and appropriateness to all PRIPs; 

 Introduce Key Information Documents (KIDs) for all PRIPs, on the model of the UCITS 

KII. 

 

Aiming at increasing the transparency rules for investments products, those requirements 

would, according to the Council's text, be applicable two years after entry into force of the 

regulation.  

 

Transparency Directive 

 

A tentative agreement at political trilogue on the Transparency Directive was reached on 

14 May 2013. It sets out minimum requirements for periodic financial reporting for issuers whose 

securities are admitted to trading on a regulated market in the EU, as well as requirements for the 

disclosure of major shareholdings by investors. In addition, the Directive contains requirements 

with regard to the storage and dissemination of the information covered by the Directive. 

Implementation by Member States is expected by mid-2015. 

  

Regulation on Short Selling and Certain Aspects of Credit Default Swaps  

 

In November 2012, the Regulation on short selling and certain aspects of credit default 

swaps (CDS) entered into force. It is aimed at introducing a pan-European regulatory framework 
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for dealing with short selling issues. Final Guidelines on exemption for market making activities 

and primary market operations under the Short Selling Regulation were published in April 2013.  

 

Green Paper on Shadow Banking  

 

The publication of a Shadow Banking Communication as well as the adoption of a draft 

regulation on Money Market Funds (MMFs) have been constantly delayed and is now expected in 

September. Some very far reaching proposals are envisaged by the European Commission. The 

main points include: 

 MMFs would be allowed to only invest in money market instruments, bank deposits, 

certain financial derivatives instruments and reverse repo agreements as defined in the text. 

 MMFs would be prohibited from investing directly or indirectly in equities, equity 

derivatives, commodities and commodity derivatives. MMFs would also be prohibited 

from entering into securities lending, securities borrowing or repo agreements. 

 Constant Net Asset Value (CNAV) MMFs would be required to establish and maintain a 

cash buffer equal to at least 3% of total value of assets. NAV buffers would be held in 

segregated accounts and would only be used to compensate the difference between CNAV 

per unit and ‘real’ value per unit. 

 Fund managers would be required to calculate NAV per unit for each MMF, whether 

CNAV or other, daily on a mark-to-market or mark-to-model basis. 

 

The draft legislation would require that MMFs be comprised of at least 10% of daily 

maturing assets and at least 20% of weekly maturing assets. 

 

Prospectus Directive  

 

The Prospectus Directive, adopted in 2003, was reviewed in June 2010. It sets out the 

information requirements for a large number of financial products, including shares, bonds, and 

certificates. Once issuers have received the authorisation to market products in one Member State 

on the basis of the Prospectus, they benefit from a passport which allows them to also use the 

prospectus to market the products in other Member States, upon simple notification of the host 

Member State authority. 

 

As requested by the Commission, the European Securities and Markets Authority (ESMA) 

has published in March 2013 a consultation paper setting out a draft Regulatory Technical 

Standard concerning 10 situations that require the systematic publication of a supplement to the 

prospectus. As of 2014, ESMA will consider feedback received to its latest consultation on 

supplements to prospectuses before drafting RTSs. 

 

Undertakings for Collective Investments in Transferable Securities (UCITS V & VI) 

 

The latest revision of the Directive providing the framework for the EU’s only harmonised 

and cross-border sold investment product, UCITS IV, was adopted in 2009. It has introduced, 

amongst other things, the asset management company passport and included a, concise ‘Key 

Investor Information’ document (KII) for retail investors, to replace the simplified prospectus.    
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On 3 July 2012, the Commission published a legislative package to reinforce investor 

protection. Among the proposed measures, amendments to the UCITS V Directive, addressing 

three areas: 

 precise definition of the tasks and liabilities of all depositaries acting on behalf of a UCITS 

fund; 

 clear rules on the remuneration of UCITS managers: the way they are remunerated should 

not encourage excessive risk-taking. Remuneration policy will be better linked with the 

long-term interest of investors and the achievement of the investment objectives of the 

UCITS; and 

 a common approach to how core breaches of the UCITS legal framework are sanctioned, 

introducing common standards on the levels of administrative fines so as to ensure they 

always exceed potential benefits derived from the violation of provisions. 

 

The adoption of the legislative proposal is expected by October 2013. 

  

Indices and Benchmarks 

 

Since March 2011, investigations have been taking place in relation to possible 

manipulation of the EURIBOR and LIBOR benchmarks for interbank lending rates by a number of 

banks.  In July 2012, the European Commission adopted amended proposals for a Regulation and 

for a Directive to prohibit and criminalise the manipulation of benchmarks. 

 

In January 2013, the European Securities and Markets Authority (ESMA) and the 

European Banking Authority (EBA) have published the results of their joint work on Euribor and 

propose principles for benchmark rate-setting processes.  It contains recommendations to improve 

the governance and transparency of the rate-setting process, recommendations to national 

authorities on the supervisory oversight of banks participating in the Euribor panel as well as a 

joint consultation which establish a framework for the conduct of benchmark rate-setting and the 

activities of participants in the process. On 6 June, they published their final Principles for 

benchmarks-setting processes in the EU, intended to support the integrity of the 

benchmark-setting process by modifying problems related to rate setting, submission mode, 

administration, calculating agents, benchmark publishers and users.  

 

Alternative Investment Managers Funds 

 

  In 2011, the Commission adopted a Directive covering the managers of all non-harmonised 

funds in the EU, including namely regulations on conduct of business, reporting requirements, 

minimum capital, the possibility of imposing leverage limits, stringent limitations to delegation 

and far-reaching requirements on depositaries. It also tried to prevent EU investors from buying 

funds managed by non-EU managers. The new Directive will have to be complemented with 

implementing measures, to be adopted by the Commission on the basis of proposals to be made by 

the European Securities and Markets Authority (ESMA).  Entry into force of implementing 

measures is expected by the end of July 2013. 

 

Financial Reporting and Taxation 

 

Enhanced cooperation for a Financial Transaction Tax  
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On 14 February 2013, the Commission put forward a proposal for a Council Directive to 

implement a Financial Transaction Tax (FTT) via the enhanced cooperation procedure (ECP) in 

which 11 Member States are participating.  

 

The proposed FTT legislation focuses on a broad definition of financial institutions (FIs). 

The tax chargeable event is the execution of a financial transaction involving a FI connected to the 

FTT zone (the 11 MS). This connection is based on a number of factors including an establishment 

criterion and an issuance principle. The interested FI will have primary responsibility for the 

payment of the FTT to its local tax authorities, even if there is, in principle, a joint liability of each 

party to the transaction. As regards financial instruments other than derivatives, each participating 

Member State will fix the tax rate at 10 basis points at minimum. For derivatives, a headline rate of 

1 basis point will apply to notional amounts. 

 

The proposal will now go through the political negotiation phase in the European Council. 

All Member States can express their views on the proposals. However, only those Member States 

that will implement the FTT will be able to vote on it.   

  

The FTT is extremely controversial and enhanced cooperation is untested for tax matters. It 

is therefore extremely unlikely that they will meet this deadline. Lithuania took over the 

Presidency on 1 July and it is has been made clear that they will not give any priority to the FTT. 

 

Foreign Account Tax Compliance Act (FATCA)  

 

On 17 January 2013, the Treasury published the final FATCA Regulations. This US Tax 

Reform is aimed at tracking US taxpayers who are evading their tax obligations in their ‘home 

country’ either through off-shore bank accounts held with Foreign Financial Institutions (FFIs) or 

through foreign shell corporations. FATCA is about identifying US taxpayers holding accounts 

outside the USA or investing through entities set-up outside the USA. 

 

On 28 May, the Economic Committee of the European parliament organised a public 

hearing on the fight against tax evasion - FATCA as a first step towards international automatic 

exchange of information.  They highlighted the importance of getting tax havens to sign up in what 

might eventually be a global FATCA. 

 

On 12 July, the U.S. Internal Revenue Service (IRS) released a notice which provides that 

the U.S. Department of Treasury and the IRS intend to amend the final regulations to postpone by 

six months the start of FATCA withholding, and to make the corresponding adjustments to various 

other time frames provided in the final regulations. The Notice also provides additional guidance 

concerning financial institutions in jurisdictions that have signed an intergovernmental agreement 

(IGA) but have not yet enacted legislation bringing it into force. 

 

Tax Evasion and Avoidance 

 

In December 2012, the Commission presented an Action Plan for a more effective EU 

response to tax evasion and avoidance. It sets out a set of measures expected to help Member 

States protect their tax bases and recapture billions of euros legitimately due. The Action Plan 

highlights the need to promote automatic information exchange as the European and international 
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standard of transparency and exchange of information in tax matters. 

 

The national laws, regulations and administrative provisions implementing the Directive 

entered into force on 1 January 2013, with the exception of the provisions relating to automatic 

exchange of information which will enter into force in 2015. 

  

On 12 June this year, the Commission proposed extending the automatic exchange of 

information between EU tax administrations, as part of the intensified fight against tax evasion. 

 

Savings Tax Directive 

 

The Directive ensures that Member States collect data on the savings of non-resident 

individuals, and automatically provide this data to the tax authorities where those individuals 

reside. This system has been in place since 2005. A proposal is currently on the table in Council to 

strengthen this Directive, and enlarge its scope. At the European Council in May 2013, Member 

States committed to adopting the revised Savings Directive before the end of the year. 

 

Retail Financial Services and Payments 

 

Directive on Credit Agreements Relating to Residential Property (Mortgage Credit Directive) 

 

A trilogue agreement on the Mortgage Credit Directive was reached on 22 April. This file 

was a major goal of the Irish Presidency but the process still needs to be finalised. It is expected to 

come into force by 2015.   

 

This Directive lays down a common framework for certain aspects of the laws, regulations 

and administrative provisions of the Member States concerning agreements covering credit for 

consumers secured by a mortgage or otherwise relating to residential immovable property, 

including an obligation to carry out a creditworthiness assessment before granting a loan, as a basis 

for the development of effective underwriting standards in relation to residential property in the 

Member States, and for certain prudential and supervisory requirements, including for the 

establishment and supervision of credit intermediaries, appointed representatives and non-credit 

institutions. 

 

Directive on Consumer Alternative Dispute Resolution and Regulation on Consumer Online 

Dispute Resolution 

 

Further to the Commission’s consultation Towards a Coherent European Approach to 

Collective Redress (2011), on 22 April this year, the Council adopted the directive on Alternative 

Dispute Resolution (ADR) and the regulation on Online Dispute Resolution (ODR). It is aimed at 

ensuring that alternative dispute resolution is available for all types of consumer disputes, 

domestic and cross border and that ADR entities handle cross-border disputes effectively. 

 

The ADR directive should apply in all EU Member States within 24 months of its entry into 

force. The ODR Regulation shall apply from 6 months after implementation deadline for the ADR 

Directive. 

 

http://ec.europa.eu/dgs/health_consumer/dgs_consultations/ca/docs/cr_consultation_paper_en.pdf
http://ec.europa.eu/dgs/health_consumer/dgs_consultations/ca/docs/cr_consultation_paper_en.pdf
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Payment Services Directive (PSD) 

 

The Directive on Payment Services provides the legal framework for the creation of an 

EU-wide single market for payments. It aims at establishing a set of rules applicable to all payment 

services in the European Union. The objective is to make cross-border payments as easy, efficient 

and secure as national payments within a Member State. The PSD also seeks to improve 

competition by opening up payment markets to new entrants (payment institutions). At the same 

time, the Directive provides the necessary legal platform for the Single Euro Payments Area.  The 

PSD review proposal, originally expected for November 2012 has been delayed to 24 July 2013.  

 

Directive on the Comparability of Fees Related to Payment Accounts, Payment Account Switching 

and Access to Payment Accounts with Basic Features  

 

On 8 May 2013, the Commission issued its proposal for a directive on Payment Accounts 

which covers three interlinked areas: 

 Comparability of payment account fees: the aim is to make it easier for consumers to 

compare the fees charged by banks and other payment service providers in the EU on 

payment accounts; 

 Switching between payment accounts: the aim is to establish a simple and quick procedure 

for changing from one payment account to another, with a different bank or financial 

institution; 

 Access to payment accounts: the aim is to allow all EU consumers, irrespective of their 

country of residence in the EU or financial situation, to open a payment account that allows 

them to perform essential operations (like receiving their salary or pension, transferring 

funds to another account, withdrawing cash or using debit cards).  

 

European Retail Action Plan 

  

The Plan is aimed at raising awareness about the need for a coherent and holistic strategy 

addressing problems regarding access to more competitive and sustainable retail services, 

empowering consumers to make better informed choices about the products they wish to purchase, 

developing a more balanced retail supply chain, supporting innovative solutions, bringing research 

results to the market faster, and creating a better working environment in retail will all contribute 

to this goal. The Commission has identified five key priorities and 11 concrete actions to be 

implemented by 2014, namely: 

 Consumer empowerment  

 Improved access to more sustainable and competitive retail services  

 Fairer and more sustainable trading relationships along the retail supply chain  

 More innovative solutions  

 Better working environment  

 

Single Euro Payments Area (SEPA) 

 

A Regulation establishing technical and business requirements for credit transfers and 

direct debits in euro and amending the SEPA Regulation was adopted in February 2012, and 

defines 1 February 2014 as the deadline in the euro area for compliance with the core provisions of 

this Regulation. In non euro countries, the deadline will be 31 October 2016. The Single Euro 

http://ec.europa.eu/internal_market/retail/index_en.htm#maincontentSec1
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Payments Area is a project to harmonise the way we make and process retail payments in euro. The 

goal is to make payments in euro and across Europe as fast, safe and efficient as national payments 

are today. SEPA enables customers to make cashless euro payments to anyone located anywhere 

in Europe, for example by credit transfer, direct debit or debit card.  

 

European Long-term Investment Funds 

 

The Commission published its proposal on 26 June 2013. European Long-term Investment 

Funds are expected to increase funding for EU infrastructure, private equity and venture capital 

investment by allowing managers to market and manage funds that will lock investments in over 

the long-term.  Under the proposal, ELTIFs would have to meet a set of common rules so that they: 

 

 always have a depositary to keep assets safe; 

 

 comply with rules on spreading assets to prevent too much money going into one asset; 

 only use derivatives to manage currency risks in relation to the assets they hold, and not for 

speculation; and 

 obey limits on the amount they can borrow. 

 

Corporate Governance and Financial Crime 

 

Anti-Money Laundering 

 

On 5 February 2013, the Commission adopted two proposals to update and improve the 

European Union’s existing legal framework designed to protect the financial system against 

money laundering and terrorist financing.  

 

The main objectives of the measures proposed are to strengthen the internal Market by 

reducing complexity across borders, to safeguard the interests of society from criminality and 

terrorist acts, to safeguard the economic prosperity of the European Union by ensuring an efficient 

business environment, to contribute to financial stability by protecting the soundness, proper 

functioning and integrity of the financial system. 

 

Economy, Business and Trade 

 

Long-Term Financing of the European economy  

 

In March 2013, the Commission has adopted a Green Paper launching a public consultation 

on how to foster the supply of long-term financing and how to improve and diversify the system of 

financial intermediation for long-term investment in Europe. Long-term investment represents 

spending that enhances the productive capacity of the economy. This can include energy, transport 

and communication infrastructures, industrial and service facilities, climate change and 

eco-innovation technologies, as well as education and research and development. Europe faces 

large-scale long-term investment needs, which are crucial to support sustainable growth. 

Consultation was open until 25 June 2013, the Commission is now considering potential action. 

 

http://ec.europa.eu/internal_market/company/financial-crime/index_en.htm#news
http://ec.europa.eu/internal_market/company/financial-crime/index_en.htm#news
http://ec.europa.eu/internal_market/finances/financing-growth/long-term/index_en.htm
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The Two-Pack Legislative Package  

 

In March 2013, the Council adopted the ‘two pack’ of regulations aimed at further 

improving economic governance in the euro area and completing budgetary surveillance cycle. It 

came into force in May in all euro area Member States and includes: 

 a regulation on enhanced monitoring and assessment of draft budgetary plans of euro area 

Member States, with closer monitoring for those in an excessive deficit procedure.  

 a regulation on enhanced surveillance of euro area member states that are experiencing or 

threatened with serious financial difficulties, or that request financial assistance.  

 

 

FRANCE 

 

Banking Law 

 

The French Government approved the draft bill in December 2012 and the Text was 

adopted June 2013.  The first part of the bill implements a structural reform of large banking 

groups which is relatively close in spirit to the proposal put forward in Liikanen (2012). This 

reform aims at: 

 reducing the market risks that banks may take at the minimum level needed to conduct the 

trading activities that are necessary to finance the economy; 

 protecting customer deposits from the risks incurred in proprietary trading activities. The 

goal of the reform is to drastically limit the risk of taxpayer and deposit insurance money to 

be used to cover losses incurred by trading activities; 

 enhancing the prudential supervision of trading activities within credit institutions and 

investment firms. 

 

The universal banking model seems to have been somewhat resilient, although it was not 

true in all countries. For example, two banking systems, which have historically shared common 

features, namely those of France and Canada, have solidly weathered the crisis. A reform of the 

banking structures should therefore not put into question the genuine strengths of this model. The 

French universal banks predominantly rely on retail banking, including specialised finance, which 

accounts for nearly two thirds of net banking income and provide steady revenues as well as a 

stable funding basis. Corporate finance, investment banking and asset management contributions 

make up for the rest and are well balanced. Drawing the lessons from the financial crisis, French 

banks have already massively reduced, and often closed, their pure proprietary trading activities. 

The aim of the new segregation regime is thus building closely on the experience of these past 

years, to stave off growth of volatile proprietary trading revenues in a next cycle. 

 

Banking Structure 

 

The French reform of the banking sector aims at separating activities that contribute to 

funding the economy from speculative activities. The legal separation would be compulsory 

starting July 2015 at the latest. 
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Above a specific threshold
19

 the bill requires trading activities or unsecured financing to 

hedge funds to be conducted within a separated trading entity, which would be regulated and 

supervised as an investment firm or as a credit institution. This trading entity would neither be 

allowed to collect deposits nor to offer payment services to retail customers, nor to benefit from 

group guarantee or liquidity support beyond exposures that fall within a restrictive large exposure 

limit: the trading entity will be treated for the purposes of this internal limit as if it were not part of 

the group. In other words, retail client deposits will not be used to finance proprietary speculative 

activities. 

 

More specifically, market making activities are considered as necessary to preserve 

liquidity capacity, but the Minister of the Economy may set thresholds above which market 

making activities would have to be contained within a separate entity. Moreover, the dedicated 

trading entities are prohibited from high frequency trading or derivatives trading on agricultural 

commodities for speculative purposes. 

 

Market activities that could be useful for the financing of the economy are authorised 

within the entity that collects deposits.  Some trading activities will not have to be ring-fenced 

provided that they have a significant role in financing the economy. These trading activities, 

specified in the bill, are: 

 trading positions involved in customer-driven investment services, such as providing 

hedging or other investment services to customers, with revenues being generated by 

customer fees and prudent handling of the related exposures; hedging positions for own 

purposes, which must be demonstrably related to a credit or market exposure; 

 market making activities as defined in EU regulation 236/2012 and already mentioned 

previously; 

 liquidity management activities or any other within group transaction that does not affect 

the consolidated prudential balance sheet; and 

 investment in securities with the intention of holding them over the long term. 

 

Banks will have to build and disclose a mapping of their trading activities.  The law also 

aims at enhancing the prudential supervision of trading activities by forcing banking groups to 

establish and communicate to the prudential supervisory authorities a mapping of their trading 

activities jointly with a set of mandates and rules of conduct provided to their desks. The internal 

controls of the banks will have to ensure the implementation of these mandates. Supervisory 

authorities will assess the adequacy of theses mandates and rules of conduct vis-à-vis the 

constraints set by law. The regulation on internal control was already strong in France but the new 

bill provides thus additional specific requirements concerning banks’ internal control systems of 

market activities. 

 

The French banking supervisor (ACP) will be in charge of defining what is useful to the 

economy and to control the associated risks. It will control the distinction between market 

activities and other activities based on indicators that will be specified in a Decree. It will control 

the link with customers based on the frequency of operations and on the internal organization of 

the bank. 

 

                                                           
19

 To be specified by decree from the Conseil d’État (Council of State). 
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Strengthening the Supervisory Framework 

 

The reform of the banking sector strengthens the supervisory framework by giving new 

powers and responsibilities to the supervisory authorities.  The law undertakes a comprehensive 

review of the French banking system and supervisory framework, both nurturing a better 

governance of the industry and shaping supervisory powers to improve financial stability and 

manage bank failure resolution. 

 

Improving Governance Under the Supervision of the ACP 

 

Preventing defaults is the most straightforward way to nip in the bud 

interconnections-driven systemic disruptions.  For this purpose, the Basel framework sets up not 

only quantitative requirements but also rules for a sound governance and risk monitoring and 

market discipline. Sound governance involves primarily equity holders as well as – to a lesser 

extent – subordinated debt holders. Meanwhile, risk monitoring is frequently delegated to 

management boards. The recent crisis demonstrated how an ill governance and risk monitoring 

leads to failures, such as the bail-outs of Northern Rock in the United Kingdom, MPS in Italy or 

SNS Reaal in the Netherlands.  In the light of this experience, the new French banking law 

reinforces the ACP’s ex-ante intervention tools. 

 

During the financial crisis, evidence suggested that the quality of the board was absolutely 

crucial to prevent the failure of a bank. New powers are vested in the French banking supervisor to 

assess the suitability of board members. Notification for the fit-and-proper test – previously 

carried out only for managers – will be extended to board members. It will ensure greater 

effectiveness of the control of their reputation and professional competence. The French 

supervisor will be able to oppose a nomination and suspend a member if conditions are no longer 

met. The supervisor will indeed check whether the collegial bodies’ members abide by the rules 

throughout their mandate. This way the bank should enjoy advice from more suitable stakeholders 

in its choice of the right business model. 

 

Governance monitoring tools thereby should help preventing organisational failures. From 

an institution-level perspective, they reduce ex-ante the probability of a default that could spur a 

systemic event. 

 

The ACP will be Granted “Resolution” Powers 

 

Following initiatives of the G20 Financial Stability Board and the European Commission, 

the ACP will be granted resolution powers and become “Autorité de Contrôle Prudentiel et de 

Résolution” (ACPR), to reduce moral hazard and protect the tax payer.  To stem this behavior, the 

new French banking law will require banks to define their “living wills”. A recovery plan will 

detail preventive actions to be undertaken in case of significant deterioration of the situation. A 

resolution plan will organise and ease the supervisor’s intervention in case of crisis. The supervisor 

may require reorganisation of the bank’s structure if deemed necessary, including the possibility to 

isolate or segregate some activities. 

 

Within the new ACPR, a devoted board will be in charge of resolution measures in case of 

default.  This board has the power to change managers, designate provisional ones, transfer or sell 
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the whole or part of the institution. Most importantly, the new French banking law establishes that 

losses are to be borne by equity holders and subordinated creditors. A write-down and conversion 

mechanism could affect share and subordinate bond holders, in accordance with their seniority. An 

EU directive will complete these measures, which adapt the liquidation process to properly 

strengthen the institution’s capital base. Risks and risk bearers are thus explicitly defined, 

withdrawing the expected implicit guarantee enjoyed by equity and shareholders and promoting a 

cautious management. 

 

At the same time, it improves the protection of depositors and the stability of the financial 

system at large by increasing the size of the existing guarantee scheme, thus enhancing its potential 

to contribute to the rescue or the resolution of an institution. 

 

The Law Introduces the Concept of Macro Prudential Supervision 

 

In France, the institutional set-up is a board named the “Conseil de la Stabilité Financière” 

(Financial Stability Board) gathering the ministry of finance, the central bank, the bank and 

insurance supervisor, the financial markets supervisor and the accounting standards authority. The 

Conseil could publish notifications and recommendations deemed necessary to the preservation of 

financial stability. It will be in charge of setting the counter-cyclical buffer, the systemic buffer and 

tightening standards for credit granting. 

 

 

GERMANY 

 

The return of unused state guarantees and recapitalization measures show that the 

situation in the financial markets has further improved. Germany’s financial supervision 

has been re-organized with the aim of expanding macro-prudential supervision, improving 

cooperation between authorities and clarifying their tasks.  Major regulatory reforms have 

been implemented concerning banks’ capital, liquidity, recovery and resolution planning as 

well as OTC derivatives transactions. In addition, German legislation has addressed 

perceived high-risk bank activities by introducing certain restrictions on banks’ 

organizational structure. German securities law and company law have been further 

modernized by legislation providing for additional transparency. In view of its expanding 

usage of debit cards for retail trade purposes, some features of the infrastructure for such 

payments have been amended. The introduction of a financial transaction tax is still under 

discussion, while a German-US agreement has been concluded providing for 

inter-governmental exchange of tax information (implementing US FATCA).    
 

Financial Market Stabilization Measures in Germany/State Aid Proceedings  

 

The establishment in 2008 of the Financial Market Stabilization Fund (SoFFin) and the 

Federal Financial Market Stabilization Authority (FMSA) successfully managed to stabilize the 

German financial markets and overcome the fallout from the financial crisis.  

 

Via the instruments provided by SoFFin, FMSA enabled financial institutions to strengthen 

their capital, bridge liquidity squeezes and offload risk positions and non-strategic assets to bad 
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banks operated under the roof of FMSA. 

 

At the end of June 2013, one bank was still making use of SoFFin guarantees to the tune of 

€ 1.1 billion. SoFFin is also currently supporting four banks by providing capital totaling  

€ 17.1 billion.  

  

Since July 2009, banks have additionally been able to use bad banks to remove troubled 

assets from their balance sheets. This helped to stabilize WestLB and HRE. 

  

Furthermore, in their capacity as owners, the federal states and savings banks have also 

supported some Landesbanks (Bayern LB, HSH Nordbank, LBBW and WestLB) by providing 

capital and guarantees. This support was examined by the European Commission under EC Treaty 

state aid rules and approved subject to strict conditions (among other things, significant reductions 

in total assets). In WestLB’s case, the Commission actually ordered that the bank be wound up.  

  

The entry into force of the Restructuring Act at the beginning of 2011 brought with it an 

expansion of FMSA’s previous tasks. FMSA will in future administer the newly established 

Restructuring Fund as well as SoFFin.  

  

The Third Financial Market Stabilization Act, which entered into force on 1 January 2013, 

prolongs possible access by banks – until the end of 2014 – to stabilization measures using the 

proven SoFFin instruments that have been available since October 2008. In addition, SoFFin and 

the Restructuring Fund will be more closely integrated with each other. The Restructuring Fund, 

which is financed by the bank levy, will be required to cover any losses arising from future 

stabilization measures (negative closing balance recorded by SoFFin). The aim is for the banking 

sector to shoulder losses itself, so that the taxpayer does not have to pay for new measures in the 

future. The contributions paid into the Restructuring Fund in 2011 and 2012, i.e. before the entry 

into force of the Third Financial Market Stabilization Act, may not be used to offset losses 

incurred by SoFFin.  

 

Regulatory Reforms to Address the Causes of the Financial Crisis 

 

Reform of National Supervision 

 

Following the financial crisis, the structure of German banking supervision and 

supervisors’ powers came under scrutiny in Germany. Final legislation on a reform of national 

supervision has been in place since 1 January 2013. Key points of the reform are, among other 

things, broader macroprudential supervision and improved cooperation between the Bundesbank 

and the Federal Financial Supervisory Authority (BaFin). The latter is to be achieved by a clearer 

separation of tasks and responsibilities.  In addition, a formal complaints procedure for consumers 

and consumer associations has been introduced. It covers alleged breaches of rules, compliance 

with which is monitored by BaFin. A consumer council will also be set up to advise BaFin on 

consumer issues. To ensure high-quality supervision in the future as well, a further focus is on 

retaining and recruiting suitably qualified staff by, for example, offering more attractive pay. 

Finally, the board of BaFin was restructured. The financial industry no longer has a direct mandate 

on the board. Instead, (fewer) experts may be called to the board. 
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Implementation of Basel III 

 

Legislation implementing CRD IV hasl been passed in Germany in July 2013. It 

implements the requisite provisions of the CRD IV package putting Basel III into effect in Europe 

on 1 January 2014. This means that the new international rules to strengthen banks’ capital and 

liquidity will come into force in Germany. The Basel III rules are the centerpiece of the reforms to 

address the financial crisis.  

 

Legislation on Protection Against Risks and on Planning the Recovery and Resolution  

of Banks and Financial Groups  

 

The above-mentioned legislation was passed on 17 May 2013. It stipulates that recovery 

and resolution plans must be drawn up in future for banks and financial groups classified as 

systemically important. By setting  requirements for such plans, also referred to as “living wills”, 

Germany is taking up an aspect of the proposal for a directive establishing a framework for the 

recovery and resolution of credit institutions and investment firms that is currently still being 

debated at European level.  Classification as “systemically important” will be carried out by BaFin, 

in consultation with the Bundesbank, by means of a quantitative and qualitative analysis taking 

into account particularly the size of an institution, its business activities, its interconnectedness 

with the rest of the financial system and its substitutability. The banks and financial groups 

identified as systemically important will be requested by BaFin to present a recovery plan that has 

to be updated annually. The statutory minimum requirements for recovery plans will be 

supplemented by a BaFin circular – of which only a draft is currently available – on the minimum 

requirements for the design of recovery plans. Furthermore, in line with the upcoming European 

rules, a resolution agency set up at BaFin will prepare a resolution plan or group resolution plan for 

every systemically important bank or financial group.  

 

In addition, the new law is aimed at protecting retail activities better against risks arising 

from activities deemed to be speculative. If, in the case of a deposit-taking institution or a group to 

which a deposit-taking institution belongs, activities in the “held for trading” and “available for 

sale” categories exceed an absolute threshold of € 100 billion or if these activities account for over 

20% of the balance sheet total and amount to more than € 90 billion (relative threshold), the 

activities classified under the law as particularly risky must be discontinued or spun off to a legally, 

economically and organizationally independent company (financial trading institution) within 

twelve months. These “banned” activities include (i) proprietary trading, (ii) lending and 

guarantees to hedge funds, EU and foreign alternative investment funds which use leverage on a 

substantial scale, or their respective management companies and (iii) proprietary trading within 

the meaning of the High-Frequency Trading Act using a high-frequency algorithmic trading 

strategy, with the exception of market making. Not covered by the ban are service-type activities 

and activities which are designed to protect an institution, serve long-term investment purposes or 

are non-speculative. The ban must be applied as of 1 July 2015. If a threshold is exceeded on this 

date, the activities concerned must be discontinued or spun off within twelve months. From 1 July 

2016, BaFin can, moreover, make use of its newly created authority to order in individual cases 

particularly the separation of market-making activities or of activities covered by the 

aforementioned ban, irrespective of whether a threshold is exceeded. The condition for this is 

supervisory concern that the activities concerned threaten to endanger the solvency of a 

deposit-taking institution or a group to which a deposit-taking institution belongs. 
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Finally, the new law punishes violations of key statutory risk management duties by 

members of a bank’s senior management. This presupposes failure to comply with an enforceable 

BaFin order (content: removal of shortcomings in risk management within a reasonable period), 

thereby threatening the continued operation of an institution, superordinated enterprise or group 

institution as a going concern. The penalties are up to five years in prison or a fine (not exceeding 

€10.8 million). Similar penalties apply to the insurance sector.  

 

Regulation of Over-the-Counter (OTC) Derivatives  

 

Key elements of the new regulatory framework for OTC derivatives agreed upon at the 

G20 summit in Pittsburgh 2009, in particular clearing obligations, minimum risk mitigation 

requirements for non-cleared transactions and the obligation to report transactions to trade 

repositories, have been implemented uniformly across the member states of the European Union 

by means of the – directly applicable – European regulation on OTC derivatives, central 

counterparties and trade repositories (European Market Infrastructure Regulation [EMIR]).The 

regulation came into force in August 2012. EMIR is to be supplemented by a number of technical 

standards covering details of the new obligations. The majority of these standards had come into 

force by 15 March 2013.  

 

In order to align existing German law with the new European framework under EMIR, a 

special supplementing law was adopted and came into force in February 2013. The law grants 

BaFin the necessary powers for supervision of the OTC derivatives markets and also contains 

further clarification regarding (i) the obligations of non-financial counterparties covered by some 

of the new regulatory requirements under EMIR and (ii) the legal protection of measures 

undertaken by a central counterparty to safeguard client positions in the event of a default of a 

clearing member. 

 

Further elements of the new regulatory framework for OTC derivatives, specifically the 

requirement to trade OTC derivatives via exchanges or electronic platforms, will be addressed – 

again at European level – in the ongoing review of the Markets in Financial Instruments Directive 

(MiFID), which is expected to be finalized this year. 

 

New Developments in Securities Law 

 

On 25 April 2013, the German Bundestag passed the Fee-Based Investment Advice Act. 

This legislation creates a new legally defined type of investment advice called “fee-based 

investment advice” alongside the existing commission-based investment advice. It is designed to 

create more transparency about how investment advice is remunerated. Clients can decide for 

themselves in future whether they want commission-based investment advice or 

non-commission-based fee-based advice.  

Fee-based investment advice is subject to stricter requirements than traditional 

commission-based advice: 

- The already existing ban on inducements under the German Securities Trading Act is 

expanded and fee-based investment advice must be paid for exclusively through client fees. 

Inducements from third parties (e.g. issuers) may not be accepted or must always (if the financial 

instrument concerned is only available with the inducement) be passed on to the customer.  
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- Fee-only investment advisers must base their recommendation on a sufficient number of 

financial instruments. They should not limit it to proprietary financial instruments. 

- Transactions recommended to clients by fee-only investment advisers must not be 

executed as fixed-price transactions for own account. 

- Fee-based investment advice must be separated from traditional commission-based 

investment advice at organizational, functional and personnel level.  

The new legislation is based on the European Commission’s proposal for a review of the 

Markets in Financial Instruments Directive (MiFID), which pursues a similar concept for 

fee-based investment advice under the term “independent advice”.  

 The legal impact of the new legislation will probably be felt in summer 2014. 

 

New Developments in Company Law  

 

 The upcoming law amending the Stock Corporation Act is designed by the government to 

further develop and bring specific changes to current stock corporation law. One main change is 

that banks operating in the legal form of a stock corporation (Aktiengesellschaft) will be allowed 

for the first time to generate Tier 1 capital by issuing non-voting preference shares that do not give 

entitlement to deferred dividend payments. In addition, reversible convertible bonds providing for 

a conversion right of the issuer, i.e. the company, are to be introduced. At the same time, this 

amendment of stock corporation law will take up the discussion in Germany on limiting executive 

pay. The non-legally-binding ‘say on pay’ given to the shareholders’ meeting of listed companies 

in legislation on the appropriateness of management board remuneration introduced in 2009 is to 

be modified so that the shareholders’ meeting will be required in future to decide annually on 

approval of the remuneration scheme for management board members proposed by the 

supervisory board. Its decision will not, however, affect the validity of remuneration agreements 

with the management board.  

 

Current Developments in the Payments Sector: Card-based Payment with a Debit Card  
 

In 2012, card-based payments accounted for sales totaling € 195 billion in the German 

retail sector. The proportion of cashless payments at retail points of sale (POS) topped the 40% 

mark for the first time. The strongest increase was recorded by the “electronic cash” scheme, with 

direct debit payments and credit card payments also surging. The market leader in the field of card 

payments in Germany has for some time now been the “electronic cash” scheme.  

 

The “electronic cash” card-payment scheme, operated jointly by German banks, allows 

payments by debit card or bank card. It is a three-party chip card and PIN-based payment scheme 

used at merchant POS terminals. This scheme meets the regulatory requirements for safe, modern 

and highly convenient payment, accommodates merchants’ request for a guaranteed payment 

procedure and fulfills the European Central Bank’s SEPA compliance criteria.    

 

A special feature of the “electronic cash” scheme compared with other card payment 

schemes is the direct merchant fee which the card issuer levies on merchants accepting the card in 

return for the payment guarantee. From the launch of the scheme in 1991 until the end of 2012, 

there was a fixed, uniform merchant fee agreed multilaterally between German banks.  
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A new arrangement applying as of 1 January 2013 now allows merchants participating in 

the “electronic cash” scheme to negotiate the amount of the merchant fee with card issuers. To 

enable them to negotiate more efficiently, merchants and card issuers may make use of 

aggregation of card transactions via so-called “concentrators” (negotiating body, e.g. purchasing 

association of merchants or, respectively, banking associations). The “electronic cash” guarantee 

fee will likely have to be negotiated in this way in future for card-issuing banks in the German 

market.  

 

The Fight Against Money Laundering and the Financing of Terrorism  

 

  Following the amendments to the German Anti-Money Laundering Act in 2008, Germany 

was in 2009 one of the countries examined by the IMF/FATF. Despite the fact that no significant 

shortcomings were identified in the financial sector, certain legal amendments were introduced in 

2010 and 2011 in the Banking Act, the Criminal Code and the AML Act as a follow-up to this 

examination with the aim of, in particular, giving current sub-statutory regulations statutory status. 

Subsequent to these modifications of formal law, the process launched in 2008 whereby 

supervisory authorities and the banking industry issue detailed guidance on the legal provisions is 

ongoing; last amendments were published in February 2012. 

 

  In addition, new banking regulation to prevent financial fraud was implemented in Section 

25c of the Banking Act and the FATF’s comments on combating proliferation financing were the 

subject of in-depth discussion.  

 

Tax Developments  

  

In light of the pressing need for fiscal consolidation resulting from the global economic and 

financial crisis, the European Commission issued at the end of September 2011 a proposal for a 

directive on an EU-wide financial transaction tax. The ensuing discussion by member states within 

the Council led to the conclusion at the end of June 2012 that the proposed directive has no chance 

of success at EU-wide (EU 27) level. The German government, as well as some other member 

states, supported introducing a financial transaction tax by way of the so-called “enhanced 

cooperation procedure” involving at least nine member states. During the Ecofin meeting on 22 

January 2013, a qualified majority of member states adopted a Council decision authorizing 11 

member states (Austria, Belgium, Estonia, France, Germany, Greece, Italy, Portugal, Slovakia, 

Slovenia and Spain) to proceed with the introduction of a financial transaction tax through the 

enhanced cooperation procedure. On 14 February 2013, the European Commission issued the 

relevant proposal for a directive, which is very much in line with the original proposal of 

September 2011. The Commission suggests the introduction of the tax already by 1 January 2014, 

but discussions within the Council are expected to take some time due to many open legal and 

technical questions. So even from a German perspective – the German government strongly 

supports the introduction of this tax – the suggested date is very unlikely to hold. However, future 

developments in this area will depend on the outcome of ongoing discussions at EU level. 

 

On 31 May 2013, Germany and the US signed an intergovernmental agreement 

implementing the US Foreign Account Tax Compliance Act (FATCA). Under this agreement, 

both signatories undertake to combat tax evasion by collecting from their financial institutions tax 

information on citizens of theirs investing in each other’s country and by regularly exchanging this 
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information. In return, the US will dispense with conclusion of bilateral agreements between the 

US tax authorities and German banks and generally exempt the latter from the 30% FATCA 

withholding tax on US income. The German government is seeking to complete legislation 

ratifying the agreement in the course of this year. In addition, together with some other European 

governments, it has proposed that the European Commission develop a uniform model for an 

exchange of tax information at EU level based on the largely internationally coordinated 

provisions of the FATCA implementation agreement. The Commission has already signaled its 

willingness to do so.  

 

 

HONG KONG 

 

Banking Industry Overview 

 

During the period between July 2012 and June 2013, the capitalisation of the banking 

industry continued to be strong and well above international standards.  The  capital adequacy ratio 

(CAR) of locally incorporated Authorized Institutions (AIs) at the end of 2012 was 15.7%, with a 

tier-one capital adequacy ratio of 13.3%, well above the minimum CAR of 8% required under the 

prevailing Basel standard and the Banking Ordinance in force in Hong Kong at that time. 

 

Renminbi (RMB) Banking Business 

 

RMB banking business has become an increasingly important line of business for the banking 

industry, leveraging on Hong Kong’s closer integration with Mainland China’s economy.  As the 

premier offshore RMB centre in the world, Hong Kong maintains the largest RMB liquidity pool 

outside Mainland China, with customer deposits and outstanding certificates of deposit (CDs) 

issued by banks amounting to RMB720 billion at the end of 2012.  In addition, banks in Hong 

Kong handled the vast majority of trade transactions settled in RMB, amounting to RMB2,632 

billion in 2012. The amount of outstanding RMB bonds issued in Hong Kong stood at RMB237 

billion at end-2012, up 60% from 2011 while outstanding RMB loans extended by Hong Kong 

banks amounted to RMB79 billion, more than twice the corresponding figure in 2011.  Since 

August 2012, banks in Hong Kong have been allowed to provide a full range of RMB banking 

services, including loans and advances, to non-Hong Kong residents.  For the first time, beginning 

in December 2012, banks in Hong Kong have been able to lend RMB at market rates to companies 

incorporated in Qianhai for development in Qianhai which has been designated as a special 

economic zone (the Qianhai Shenzhen – Hong Kong Modern Service Industry Cooperation Zone) 

by Mainland China for innovations in the financial sector.   

 

In March 2013, the investment restrictions under the RMB Qualified Foreign Institutional 

Investors scheme were relaxed, allowing Hong Kong-based banks, insurers and fund houses to 

apply for licences to offer RMB-denominated fund products to Mainland investors.  The previous 

20% stock investment cap was also removed. 

 

In June 2013, Hong Kong  launched the CNH Hong Kong Interbank Offered Rate fixing 

(CNH HIBOR Fixing), for tenors ranging from overnight to 12 months.  The CNH HIBOR Fixing 

will serve as a benchmark for market participants in pricing their RMB loan and interest rate 

contracts. 
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During the period from July 2012 to June 2013, there were also a few notable developments 

directly impacting on liquidity management by AIs: 

 

(i) From July 2012, AIs were able to submit requests for funds by 1:30 p.m. instead of by 10:00 

a.m. as previously required under the RMB Liquidity Facility provided by the Hong Kong 

Monetary Authority (HKMA), with funds available on a T+2 basis.  From January 2013, the 

lead time has been shortened from two business days to one business day.  AIs may submit 

requests for funds by 12:00 noon and the funds will be available the next business day, subject 

to receipt of eligible collateral. 

  

(ii) From April 2013, the HKMA has removed the previous requirement for AIs to observe a 

specific RMB Net Open Position Limit, requiring AIs now to treat offshore RMB in the same 

way as other currencies in the management of their foreign exchange risk.  The HKMA also 

uplifted previously imposed conditions, restricting the inclusion of RMB liquefiable assets in 

the calculation of the statutory liquidity ratio and removed the requirement to observe a 

specific separate RMB liquidity ratio again expecting AIs to treat offshore RMB as other 

currencies in managing and controlling their funding needs to avoid over-reliance on foreign 

exchange or currency swap markets.  

 

Implementation of Basel III in Hong Kong 

 

The Banking (Capital) (Amendment) Rules 2012 came into operation on 1 January 2013 to 

implement the first phase of the new Basel III capital framework in Hong Kong, in line with the 

timetable set by the Basel Committee on Banking Supervision (BCBS).  The first phase of Basel 

III implementation focuses on three capital ratios (i.e. the Common Equity Tier 1 Capital Ratio, 

the Tier 1 Capital Ratio and the Total Capital Ratio) and introduces refinements to the definition of 

capital and enhancements to the capital treatment for counterparty credit risk (including exposures 

to central counterparties).   

 

From 30 June 2013, the Banking (Disclosure) (Amendment) Rules 2013 (BDAR 2013) and 

the Banking (Capital) (Amendment) Rules 2013 (BCAR 2013) will take effect in Hong Kong.  The 

BDAR 2013 prescribes revised requirements regarding the disclosure by AIs of their capital 

adequacy and associated relevant financial information while the BCAR 2013 aligns the Banking 

(Capital) Rules with the latest technical guidance on counterparty credit risk and exposures to 

central counterparties issued by the BCBS.   

 

Recovery and Resolution Planning (RRP) in Hong Kong 

 

In light of ongoing work internationally on RRP and the issuance by the Financial Stability 

Board (FSB) of its “Key Attributes of Effective Resolution Regimes for Financial Institutions”, 

the HKMA consulted the industry in November 2012 on a framework for the operation of RRP in 

Hong Kong.  It is proposed that RRP be rolled out in phases in Hong Kong beginning initially with 

those AIs operating in Hong Kong that are considered to be systemically significant or critical to 

the functioning of the local financial system, before ultimately being extended to all AIs in Hong 

Kong in a proportionate manner.  It is recognised that local-level RRP will need to take into 

account the particular circumstances of AIs that are part of cross-border groups.  In most cases, 
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some local-level planning will be needed; although this may draw upon any group-level planning 

underway to the extent the group RRP meets the standards set by the HKMA. 

 

The HKMA is a member of the crisis management groups (CMGs) for nine major banking 

groups.  These CMGs are organised by the relevant home authorities for these banking groups to 

discuss and oversee the production of group-level RRPs for each banking group in accordance 

with the principles established by the FSB. 

 

Regulation of Over-the-Counter Derivatives (OTC) Market 

 

The HKMA and the Securities and Futures Commission (SFC) are preparing legislation for 

the regulation of the OTC derivative market in Hong Kong.  In March 2013, the HKMA consulted 

the industry on a set of interim reporting requirements for specified OTC derivative transactions 

which are designed to operate until such time as the relevant legislation is in place in Hong Kong to 

implement mandatory reporting and clearing requirements for OTC derivatives in line with the 

commitment made by the G20 leaders in this regard.  The introduction of interim reporting 

requirements recognizes and responds to the international target that all FSB member jurisdictions 

should have regulation in place by July 2013 for reporting OTC derivative transactions.  The 

interim reporting requirements will cover interest rate swaps and foreign exchange 

non-deliverable forwards entered into by licensed banks.  All licensed banks engaged in OTC 

derivative transactions involving these products will be required to report such transactions to the 

trade repository set up by the HKMA.  The HKMA  formally issued its Guideline on interim 

reporting requirements in  June 2013 for implementation from early August 2013.     

 

Strengthening the Governance and Fixing of the Hong Kong Dollar Interest Settlement Rate 

(Hong Kong Interbank Offered Rate or HIBOR)  

 

In light of international developments relating to benchmark fixing activities,  the Hong Kong 

Association of Banks (HKAB) initiated a comprehensive review of the governance and fixing of 

HIBOR to ensure its ongoing effectiveness as a benchmark for financial contracts.  Following this 

review, the HKMA has accepted HKAB’s proposal that going forward, the function of 

administrator in relation to HIBOR fixing will be performed by another party (the Treasury 

Markets Association) whose systems of control are subject to external audit by HKAB.  Formal 

guidance has been issued to the banking industry by the HKMA under the Banking Ordinance on 

rate submission and sound practices on systems of control for the fixing process. The composition 

of the panel reference banks will be reviewed, more frequently, on a 12-month basis in future.  

From 1
 
April 2014, 7 HIBOR fixings of less demanded tenors will also be phased out.  

  

Regulation of Electronic Trading 

 

The SFC announced on 22 March 2013 a new regime for electronic trading which includes 

internet trading, direct market access and algorithmic trading.  In line with other international 

markets and the principles published by the International Organization of Securities Commissions, 

the new regulatory regime, to come into effect on 1 January 2014, is intended to provide greater 

clarity to intermediaries on the standards that they are expected to meet when they conduct 

electronic trading.  Key aspects of the regime include management and supervision, adequacy of 

systems, record-keeping and risk management. 
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Regulatory Framework for, and Development of, Innovative Payment Products and 

Channels 

 

To enhance public confidence in emerging payment products and channels prompted in large 

part by technological advancements and increasing customer demand, the HKMA has been 

actively engaging the industry in developing: 

 

 an enhanced regulatory regime for stored value facilities and retail payment systems;   

 an electronic bill presentment and payment system which allows bank customers to receive 

electronic bills and make online payments through their Internet banking accounts;  

 an electronic cheque (e-cheque) system which allows bank customers to issue and deposit an 

e-cheque through their Internet banking accounts, and present an e-cheque through an 

e-cheque portal provided by the operator of the payment clearing house in Hong Kong; and  

 a near field communication mobile payment infrastructure which is interoperable among all 

payment services and which allows customers’ freedom of choice in terms of mobile network 

operator and handset.  

 

As part of the measures introduced by the HKMA to further enhance the security of ATM 

services, upon the introduction of chip-based technology in Hong Kong, the overseas ATM cash 

withdrawal capability for all ATM cards (including debit cards and credit cards) issued by AIs in 

Hong Kong has been pre-set as “deactivated” since 1 March 2013.  Cardholders intending to make 

cash withdrawals from ATMs outside Hong Kong are required to activate the overseas cash 

withdrawal capability on their ATM cards in advance and set the effective and expiry dates for the 

activation period as well as the overseas ATM cash withdrawal daily limit. 

 

Development of Private Wealth Management Industry in Hong Kong 
 

Following a year-long consultancy study, with the support of the Government and financial 

regulators, HKAB initiated the formation of a unified industry association – the Private Wealth 

Management Association (PWMA) - to help Hong Kong position itself as a private wealth 

management hub in Asia.  The PWMA will have members from private banks and corporations 

licensed with the SFC that provide private wealth management services, and will promote high 

professional and ethical standards among private wealth management practitioners as one of its 

priorities.   

 

Proposed Establishment of an Independent Insurance Authority 

 

The Government published a consultation paper on the key legislative proposals for the 

establishment of an independent Insurance Authority (IIA) in October 2012.  The consultation 

ended in January  and conclusions were published in June 2013.  One of the key proposals is to 

establish a statutory licensing regime under the IIA to replace the existing self-regulatory regime.  

The results of an earlier public consultation on a set of framework proposals for the IIA in 2010 

indicated general public support for the establishment of an IIA.  The Government aims to 

introduce a  draft bill for establishing the IIA for the legislative session 2013/4. 
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Enhanced Disclosure Requirements for Sale of Investment-Linked Assurance Schemes 

(ILAS) Products 

 

ILAS is typically a long-term investment-cum-insurance product which has a relatively 

complicated structure and features, e.g. complex fees and charges and long lock-in period.  For 

better protection of the interests of customers, the Office of the Commissioner of Insurance, the 

SFC, the HKMA and the Hong Kong Federation of Insurers have collaborated to require all 

insurance intermediaries to implement enhanced disclosure measures, including adopting a new 

Important Facts Statement-cum-Applicant's Declaration by end-June 2013 which highlights the 

major facts about the risks and features of the ILAS product and the intermediary's remuneration 

receivable from the insurance company issuing the ILAS product.  On remuneration, the HKMA 

has required banks to make compulsory pre-sale disclosure by the end of June 2013 of monetary 

and non-monetary benefits receivable by the bank and/or any of its associates from the insurance 

company in relation to selling of the ILAS product. 

 

Measures to Curb Short-Term Speculative Activities in the Housing Market 

 

Hong Kong introduced additional tax and regulatory measures during September 2012 and 

February 2013 to combat short-term speculative activities and prevent further exuberance in the 

housing market.  A range of demand-side management measures, including enhancements to the 

Special Stamp Duty first introduced in November 2010, the introduction of the Buyer’s Stamp 

Duty on non-Hong Kong resident buyers and a higher rate of ad valorem stamp duty, took 

immediate effect as they were announced.  During the same period, the HKMA also introduced 

specific macro-prudential measures with immediate effect to strengthen the risk management of 

AIs’ mortgage lending business.   

 

 

INDIA 

 

General Economic Review  

 

The Indian economy has experienced its worst slowdown in nearly a decade on the back of 

global contractionary headwinds, domestic macro-economic imbalances and policy reversals on 

the fiscal front.  For the financial year  (April-March, 2013) as a whole, the economy recorded a 

growth of just 5.0 per cent as against 6.2 per cent in the previous year.  Agriculture sector recorded 

a growth of 1.9 per cent which is much lower than 3.6 per cent shown in the corresponding period 

of the previous financial year. The slowdown was on account of poor rainfall in 2012 and a 

consequent weakness in the agricultural activity and output during the first half of 2012. The 

industrial sector too saw its growth decelerate to 2.1 per cent in 2012-13 from 3.5 per cent in the 

preceding year. The growth of the manufacturing sector more than halved from 2.7 per cent in 

2011-12 to 1.1 per cent in 2012-13. The growth of the services sector moderated from 8.2 per cent 

in 2011-12 to 7.1 per cent in 2012-13. The slowdown in the mining and manufacturing sector 

along with the global economic slowdown affected the performance of the trade, hotels, transport, 

storage & communications sector. The growth of the financing, insurance, real estate & business 

services sector too decelerated from 11.7 per cent in 2011-12 to 8.6 per cent in 2012-13. In short, 

all sectors performed quite badly during 2012-13.  For the current financial year ( April 

2013-March, 2014) the economy is expected to perform better than the previous year. For the 
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financial year 2013-14, RBI estimates a GDP growth of 5.7 per cent. Since the progress of 

monsoon is quite qood so far, it is expected that the GDP growth is expected to be better due to 

good performance in the agriculture sector. It is also reassuring that some rating agencies have 

recently revised India’s rating outlook to stable given the recent policy initiatives  aimed at 

improving investment sentiment and growth.  

 

Inflation 

 

For most of the period of 2012-13, the Wholesale Price Inflation (WPI) has remained 

around the mark of 7.5 per cent. It reached as high as 8.0 per cent in August 2012 and then revised 

down to 7.2 per cent  by December 2012, further moderating to 6.62 per cent in January 2013 and 

subsequently came down to 5.8 per cent in March, 2013. It was within the RBI’s policy target. 

Gradual moderation of international commodity prices on account of decrease in crude oil prices 

and easing of geo-political tensions in the Middle East have also helped in moderating domestic 

inflation. Retail inflation surged to 10.6% in December following readings of 9.9%, 9.8% and 

9.7% respectively in last three months. It came down further to 9.3 per cent in May, 2013. Though 

inflation has come down from the previous high levels, RBI observed that its inflation outlook will 

be influenced by concerted efforts to break food inflation persistence. 

 

Foreign Trade 

 

Cumulative value of exports for the period April-June 2013 -14 was US $ 72455.67 million 

as against US $ 73491.77 million in April-June 2012-13, registering a negative growth of 1.41 per 

cent over the same period last year.  Cumulative value of imports for the period April-June, 

2013-14 was US $ 122635.73 million as against US $ 115708.50 million registering a growth of 

5.99 per cent over the same period last year.  The trade deficit for April-June, 2013-14 was 

estimated at US $ 50180.06 million which was higher than the deficit of US $ 42216.73 million 

during April-June, 2012-13. Poor performance of Indian exports was largely due to slowdown in 

European and US economy.  

 

Foreign Exchange Reserves 

 

In 2012-13, the foreign exchange reserves remained in the range of US$ 286.0 billion to 

US$ 295.6 billion, indicating a marginal increase of US$ 1.2 billion from US$ 294.4 billion at end 

March 2012. 

 

Banking Industry in India during 2012-13 

 

Year 2012-13 was quite challenging for Indian banks. The growth story of banking during 

the last decade has been spectacular and beyond the consistent double digit growth. The key trends 

were strong regulatory framework, use of multiple channels and technology; strong customer 

oriented banking services and a growing economy. Although the past couple of years have 

witnessed a slowdown in the face of high domestic inflation, depreciation of the rupee and the 

after-math of the crisis in US and Europe, the sector still performs better in India versus in many 

other developing countries in terms of growth, profitability, capital adequacy and asset quality etc. 

Although a series of challenges like the overall slowdown in the economy impacting credit growth, 

deteriorating asset quality and rising NPAs, accompanying financial inclusion and Basel III 
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implementation are all lingering issues, the sector is well cushioned with factors like a positive 

demographic dividend, increasing investment in infrastructure, innovation in technology and most 

importantly constructive regulatory policies. Despite increasing risks both in domestic and global 

macroeconomic conditions, the financial system of India remains robust. 

 

  The performance of the banks during 2012-13 was satisfactory. Though there was definite 

deterioration in business and profit growth as against the previous year, considering the 

challenging times faced by the banks, the performance was satisfactory. For the financial year as a 

whole, the banks recorded an asset growth of 15 per cent and profit growth of 10.0 per cent. They 

were able to maintain a spread of over 2.5 per cent. The only area of concern is the deterioration in 

the quality of the assets, though efforts are on to arrest the same.  The Gross NPA to gross 

advances of Scheduled Commercial Banks (SCBs) stood at 3.4 per cent and Net NPA to net 

advances of SCBs stood at 1.4 per cent. Though these ratios are not very high, compared to lower 

slippage ratios of the past few years, these ratios are high. The profitability of all SCBs measured 

by return on assets (ROA) and return on equity (ROE) declined to 1.0 per cent and 12.8 per cent in 

March, 2013 from 1.1 per cent and 13.4 per cent in March, 2012, respectively. The Basel II Capital 

ratio improved slightly to 13.8 per cent as at end March 2013 from 13.6 per cent as at end 

September, 2012.  

 

Important Developments in Banking Sector 

 

The combination of growth slowdown, persistence of inflation above the comfort level and 

a historically high CAD posed a special challenge for monetary policy making during 2012-13. 

The Reserve Bank addressed this with calibrated reductions in the policy rate and liquidity easing 

measures. Despite a large injection of durable liquidity through Cash Reserve Ratio (CRR) cuts 

and Open Market Operations (OMOs), liquidity conditions tightened especially since November 

2012, mainly due to large and persistent build-ups in government cash balances. Going forward, 

while the asset quality of the banking sector remains a major concern, the Reserve Bank’s 

monetary policy would strive to ensure adequate flow of credit to productive sectors, while 

keeping a vigil on inflation and working towards reducing macro-economic imbalances. 

 

Reduction in Repo Rate 

 

From April to March, 2012-13, RBI reduced repo rate (the signal rate) by 100 basis points 

in three phases.  Afterwards, in May, 2013, it further reduced the repo rate by 25 basis points.  In 

total RBI reduced the repo rate by 125 basis points and presently repo stands at 7.25 per cent. 

Reverse repo is always kept at 100 basis points below repo rate and presently it is 6.25 per cent.  

 

Reduction in CRR. 

 

Cash Reserve Ratio (CRR) was reduced by 75 basis points from 4.75 per cent to 4.0 per 

cent  from April, 2012 to March 2013 in three phases. Now the Cash Reserve Ratio stands at 4.0 

per cent. 
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Reduction in SLR  

 

During the year, Statutory Liquidity Ratio (SLR) was reduced from 24.0 per cent to 23.0 

per cent effective from 11
th

 August, 2012.  

 

Capital Assistance to State Owned Banks 

 

For the year 2012-13, the Government has approved infusion of capital in State owned 

Banks to augment their Tier-I CRAR so as to maintain their Tier-I CRAR at a comfortable level 

and to ensure that they remain compliant with the capital adequacy norms under Basel III as well 

as to support internationally active state owned banks for their national and international banking 

operations undertaken through their subsidiaries and associates. For this purpose an amount of  

Rs.12,517 Crore was released to 13 state owned banks. 

 

Formation of Non-operating Financial Holding Company 

 

The High Level Committee to assess the capitalization of PSBs in the next 10 years, 

headed by Finance Secretary has, inter-alia, recommended various options for funding of state 

owned banks. One of the options is raising of Extra Budgetary Resources through formation of 

Holding Company. The Government is considering formation of a non-operating Financial 

Holding Company  under a Special Act of Parliament with the following key objectives: a) to act 

as an investment company for the Government of India; b) to hold a major portion of Government 

of India’s holdings in all PSBs; c) to raise long term debt from domestic and international markets 

to infuse equity into PSBs; and d) to service the debt from within its sources. 

 

The Banking Laws (Amendment) Act, 2012 

 

The Banking Laws (Amendment) Act, 2012 has come into effect from 18 January 2013. It 

would strengthen the regulatory powers of RBI and also enable the nationalised banks to raise 

capital through bonus and rights issue and would also enable them to increase or decrease the 

authorised capital with approval from the Government and RBI, without being limited by the 

ceiling of a maximum of  Rs.3000 crore. 

 

Enforcement of Security Interest and Recovery of Debts Laws (Amendment) Act, 2012 
 

The amended bill on the Securitisation and Reconstruction of Financial Assets and 

Enforcement of Security Interest Act, 2002 (SRFAESI, Act 2012)  and Recovery of Debts due to 

Banks and Financial Institutions Act (DRT Act),  was introduced in the Lok Sabha on 12 

December, 2011 and passed by both the Houses of Parliament in the Winter Session of Parliament, 

2012. The Act has come into force w.e.f. 15.01.2013. It seeks to address certain difficulties faced 

by the banks and Financial Institutions (FIs) in proceedings for recovery of loans under the 

Securitization and Reconstruction of Financial Assets and Enforcement of Security Interest 

(SARFAESI) Act, 2002 and Recovery of Debts due to Banks and Financial Institutions (RDDBFI) 

Act, 1993. The amendments would strengthen the ability of banks to recover debts due from the 

borrowers thereby enhancing the ability of the banks to extend credit to both corporate and retail 

borrowers, reduce the cost of funds for the banks and their customers and reduce the level of 

NPAs. 
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Financial Inclusion 

 

Effective access to and usage of financial services, particularly to the hitherto uncovered 

areas and sections of population is an important priority of the Government. Efficient delivery of 

financial services not only helps in unlocking the growth potential of the economy but also helps in 

a more equitable growth. It is with this objective that the Department of Financial Services has 

been pursuing the agenda of Financial Inclusion in the country, with the following key initiatives 

and achievements: 

 

(a) In pursuance to the announcement made by Finance Minister in budget speech 2012-13, 

the “Swabhimaan” campaign is being extended to about 45,000 habitations with population of 

more than 1000 in North Eastern and hilly States and with 1600-2000 population (as per 2001 

census) in other States. 

(b) The Government of India has introduced Direct Benefit Transfer in respect of 26 schemes 

in 43 pilot districts to begin with, directly into the bank accounts of beneficiaries with effect from 

1st January, 2013. The purpose of Direct Benefit Transfer is to ensure that benefits go to 

beneficiaries’ bank accounts electronically, cutting down delays. Direct Benefit Transfer will be 

undertaken using Aadhaar issued by UIDAI. All Public Sector Banks are in a state of readiness for 

benefit transfer using beneficiaries Aadhaar. Regional Rural Banks (RRBs) sponsored by Public 

Sector Banks, are also getting ready for accepting and executing Aadhaar based benefit transfer 

advice. 

 

Setting up of Women’s Bank  

 

In the Union Budget 2013-14, the Finance Minister had announced setting up of a women’s 

bank in India. This bank will predominantly employ women as employees and cater largely to 

women customers. The blueprint of the country's first Women's Bank is ready and the venture is 

likely to start off with six branches across the country by November. With an initial outlay of  

Rs.1,000 crore, the bank will open with six branches — one each in the four metro cities, while a 

fifth would be in central India and the sixth in the north east. It would expand subsequently to 25 

branches within a span of one year and scale up to 300 over the next four to five years. The expert 

committee that was set up to finalise the plan for the bank has submitted its report. 

 

Final guidelines on New Banks in Private Sector were issued by RBI  

 

The Reserve Bank of India (RBI) issued the final guidelines for licensing of new private 

sector banks wherein entities both from private and public sector shall be eligible to set up a bank 

through a wholly-owned  non-operative financial holding company (NOFHC). The NOFHC shall 

be wholly owned by the promoter / promoter group. The NOFHC shall hold the bank as well as all 

the other financial services entities of the group. Entities / groups should have a past record of 

sound credentials and integrity, be financially sound with a successful track record of 10 years. 24 

Institutions have applied for bank license. At present, RBI is in the process of scrutinising the 

applications to assess the eligibility of these institutions. Foreign shareholding in the new bank 

shall not exceed 49% for the first five years after which it can extend as per policy norms. 
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Educational Loans Scheme for Vocational Courses 

 

Indian Banks’ Association (IBA) had formulated “Model Educational Loan Scheme for 

Vocational Courses” as an extension of the existing Model Educational Loan Scheme for pursuing 

higher education in India & Abroad, to support the national initiatives for skill development. 

 

Developments in Capital Market 

 

During financial year 2012-13 (up to 31 December, 2012) resource mobilization through 

primary market (equity issue) witnessed an upward movement. However, in the public issue of 

corporate debt category, Rs. 4,974 crore was mobilised through debt issue in 2012-13 compared to  

Rs.35,611 crore in 2011-12. After two years of redemption pressures, mutual funds (MF) 

mobilized Rs.1,20,269 crore from the market in 2012-13 (Indian benchmark indices, i.e. the BSE 

and NSE closed at 19426.7 and 5905.1 (as on 31 December 2012), gaining 25.70 per cent and 

27.70 per cent respectively over the closing value of 15454.9 (Sensex) and 4624.3 (Nifty) on 30 

December 2011. Further, during the current financial year (upto 31 December 2012), the rise in the 

indices stood at 11.62 per cent for the Sensex and 11.51 per cent, in case of Nifty Reinvigorated 

foreign institutional investor (FII) inflows into the country during the year 2012 helped the Indian 

markets become one of the best performing in the world in 2012, recovering sharply from their 

dismal performance in 2011. In the equity derivatives segment, the NSE witnessed a total turnover 

of  Rs.2,28,79,486 crore during 2012-13 (April-December) as compared to Rs. 3,13,49,732 crore 

during 2011-12. In the currency derivatives segment, the NSE witnessed a turnover of  

Rs.37,25,842 crore in 2012-13 (April-December). Together with an increase in the turnover in the 

securities markets, there was also a decline in volatility of both the Nifty and Sensex. 

 

Important Regulatory Development Pertaining to Capital Markets 

 

Qualified Foreign Investor (QFI) Scheme 

 

Taking the QFI scheme forward, as announced in Budget 2012-13 QFIs have also been 

allowed to invest in corporate debt securities and Mutual fund debt. In order to publicize the QFI 

scheme among foreign investors and to showcase India as an attractive interment destination, a 

road-show titled “India: The Incredible Investment Destination” was also organized during 

June ,2012 in five cities in the Gulf region, viz. Riyadh, Dubai, Muscat, Kuwait and Bahrain. Thus, 

the QFI framework has now been extend to all three important segments of the Indian Capital 

markets namely Mutual Funds, Equity Market and Corporate Bond Market which is vital for 

widening the class of investors, attracting more foreign funds, reducing market volatility and 

deepening the Indian capital market. 

 

Initiatives to attract Foreign Institutional Investors (FII) Investment 

 

FIIs investment in debt societies in India, there has been progressive enhancement in the 

quantitative limits for FII investments in various debt categories.  In June 2012, the FII limit for 

investment in G-Sec was enhanced by US $ 5 billion raising the cap to US $ 20 billion. The 

scheme for FII investment in long-term infra bonds has been made attractive by gradual reduction 

in lock-in and residual maturity period criteria. In November 2012, the limit for FII investment in 

G-Securities and Corporate bonds (non-infra category) have been further enhanced by 5 billion 
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each taking the total limit prescribed for FII investment to USD 25 billion in G-Secs and USD 51 

billion for corporate bonds (Infra+Non-infra). FIIs debt allocation process has also been reviewed 

to bring greater certainty among foreign investors and help them to periodically rebalance their 

portfolios which are in sync with the international portfolio management practice. Further, FIIs 

allowed to participate in the exchange traded Currency Futures (CF) market only for hedging to 

the extent of their underlying INR exposures. FIIs have invested USD 31 billion in the calendar 

year 2012, out of which equity investment were to the tune of USD 24.4 billion. FIIs have also 

been active in debt segment. The Net FII investment in debt segment in the calendar year 2012 was 

US$ 6.6 Billion. 

 

Liberalisation in External Commercial Borrowings (ECB) Policy  
 

The important steps taken in the arena of external commercial borrowings (ECB) policy 

liberalization include: Enhancing the limit for refinancing rupee loans through ECB from 25 per 

cent to 40 per cent for Indian companies in the power sector;  Allowing ECB for capital 

expenditure on the maintenance and operation of toll systems for roads and highways so long as 

they are a part of the original project subject to certain conditions, and also for low cost housing 

projects;  Reducing the withholding tax from 20 per cent to 5 per cent for a period of three years 

(July 2012- June 2015) on interest payments on ECBs;  Introducing a new ECB scheme of US $10 

billion for companies in the manufacturing and infrastructure sectors; Permitting the Small 

Industries Development Bank (SIDBI) as an eligible borrower for accessing ECB for on-lending to 

the micro, small, and medium enterprises (MSME) sector subject to certain conditions;  Permitting 

the National Housing Bank (NHB)/Housing Finance Companies to avail themselves of ECBs for 

financing prospective owners of low cost / affordable housing units 

 

Sovereign Credit Rating of India 

 

India's sovereign debt is usually rated by six major sovereign credit rating agencies 

(SCRAs).  These are Fitch Ratings, Moody's Investors Service, Standard and Poor's (S&P), 

Dominion Bond Rating Service (DBRS), Japanese Credit Rating Agency (JCRA), and Rating and 

Investment Information Inc., Tokyo (R&I). The government is taking a number of steps to 

improve its interaction with the major SCRAs so that they make informed decisions. 

 

Derivatives Markets 

 

RBI introduced Credit Default Swaps (CDS) for listed corporate bonds with effect from 

December 1, 2011. Subsequently, taking into account the feedback received from the market and 

suggestions of the Technical Advisory Committee on Money, Foreign Exchange and Government 

Securities Markets, the existing guidelines have been reviewed and it has been inter-alia decided 

that in addition to listed corporate bonds, CDS shall also be permitted on unlisted but rated 

corporate bonds even for issues other than infrastructure companies. 

 

In the Union Budget 2012-13 it was announced that it would be mandatory for companies 

to issue IPOs of  Rs.10 crore and above in electronic form through nationwide broker network of 

stock exchanges thereby simplifying the process of issuing Initial Public Offers (IPOs), lowering 

their costs and helping companies reach more retail investors in small towns. Accordingly, 

Securities and Exchanges Board of India (SEBI) has undertaken a comprehensive review of the 
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extant regulatory framework in the primary market and approved many progressive measures 

including: (i) Enhancing the participation of retail investors in IPOs and  affording minimum 

allotment to a larger number of applicants by widening the distribution network of IPOs (ii) 

Facilitating capital raising by issuers by reducing the requirement of average free float market 

capitalisation from  Rs.5000 Cr. To Rs.3000 Cr. for further public offerings (FPOs). (iii) 

Enhancing market integrity and Investor Confidence. 

 

SEBI (Alternative Investment Funds) Regulations 2012 

 

With a view to extending the reach of regulation to unregulated funds, ensuring systemic 

stability, increasing market efficiency, encouraging new capital formation, and providing investor 

protection, SEBI has notified new regulations covering alternate investment funds (AIFs) under 

three broad categories:1) AIFs with positive spill over effects on the economy, for which certain 

incentives or concessions might be considered by SEBI or the Government of India or other 

regulators in India; and which shall include venture capital funds, small and medium enterprises 

(SME) funds, social venture funds, and infrastructure funds. 2)  AIFs for which no specific 

incentives or concessions are given by the government or any other regulator; which shall not 

undertake leverage other than to meet day-to-day operational requirements as permitted in these 

regulations. 3)  AIFs with funds (including hedge funds) that are considered to have negative 

externalities. 

 

Indian Corporate Bond Markets  

 

SEBI-approved stock exchanges for the purpose of undertaking proprietary transactions in 

the corporate bond markets. The Insurance Regulatory and Development Authority (IRDA) has 

permitted insurance companies to participate in the repo market. The IRDA has also permitted 

insurance companies to become users of credit default swap (CDS). In consultation with the 

Technical Advisory Committee on Money, Foreign Exchange, and Government Securities 

Markets, it has been decided to reduce the minimum haircut requirement in corporate debt repo 

from the existing 10 percent/12 percent/15 percent to 7.5 percent/8.5 percent/10  percent for 

AAA/AA+/AA-rated corporate bonds. MFs have been permitted to participate in CDS in 

corporate debt securities, as users. MFs can participate as users in CDS for eligible securities as 

reference obligations, constituting from within the portfolio of only fixed maturity plans (FMP) 

schemes having tenor exceeding one year.  

 

Revised guidelines on CDS for corporate bonds by the RBI provide that in addition to 

listed corporate bonds, CDS shall also be permitted on unlisted but rated corporate bonds even for 

issues other than infrastructure companies. Users shall be allowed to unwind their CDS-bought 

position with the original protection seller at a mutually agreeable or Fixed Income Money Market 

and Derivatives Association of India(IMMDA) price. If no agreement is reached, then unwinding 

has to be done with the original protection seller at FIMMDA price. CDS shall be permitted on 

securities with original maturity up to one year like CPs, certificates of deposit, and nonconvertible 

debentures with original maturity less than one year as reference/deliverable obligations. 
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Financial Literacy 

 

With the objective of promoting financial education in a synergistic manner, under the 

aegis of the Financial Stability and Development Council (FSDC) Sub-Committee a draft National 

Strategy on Financial Education has been formulated and public consultation on the same has been 

undertaken. The document is in the stage of finalization. 

 

Two-Way Fungibility in Indian Depository Receipts (IDRs) 

 

Pursuant to the budget announcement of 2012-13, the Ministry of Corporate Affairs 

(MCA) [1 October 2012], the RBI, and SEBI (28 August 2012) have carried out amendments to 

the existing legal framework to facilitate two-way fungibility in Indian depository receipts. 

 

Rajiv Gandhi Equity Savings Scheme” (RGESS) 

 

The Government on 23rd November 2012 notified a new tax saving scheme called “Rajiv 

Gandhi Equity Savings Scheme” (RGESS), exclusively for the first time retail investors in 

securities market. This Scheme would give 50% deduction of the amount invested from the taxable 

income for that year to new investors who invest up to  Rs.50,000 and whose annual income is 

below Rs.10 lakh. The operational guidelines were issued by SEBI on 6th December 2012. 

 

Electronic Voting Facilities  

 

On 13 July 2012, SEBI has come out with necessary amendments to be made to the equity 

listing agreement by stock exchanges in this regard. To make a beginning electronic voting is now 

made mandatory for top 500 listed companies at Bombay Stock Exchange (BSE) and National 

Stock Exchange (NSE), chosen based on market capitalization, in respect of those businesses to be 

transacted through postal ballot. This was made applicable for the shareholders’ meetings, for 

which notices were issued on or after October 01, 2012. 

 

Trading Platforms for Small and Medium Scale Enterprises (SMEs) 

 

Separate trading platforms for small and medium scale enterprises (SMEs) were launched 

and became functional at BSE and NSE in March, 2012 and September 2012 respectively. As on 

14th January 2013, the number of equities listed on the BSE and NSE SME platforms is 12 and 2, 

respectively. 

 

Securities Transaction Tax (STT) 

 

Reduced Securities Transaction Tax (STT) for cash delivery transactions by 20%. The rate 

of STT has been revised downwards by 20% to 0.1% from 0.125% for delivery based transactions 

in the cash market, with effect from 1st July 2012. 

 

Ownership and Governance Norms of Depositories 

 

Based on the recommendations of the Dr. Bimal Jalan Committee, a revised policy for the 

ownership structure and governance of securities market infrastructure institutions (MIIs) like 



Institute of International Bankers Global Survey 2013 

75 

 

depositories, clearing corporations (CCs) and stock exchanges (SEs) was finalised on 2 April 2012. 

Based on the same, a new Regulation - Securities Contracts (Regulation) (Stock 

Exchanges and Clearing Corporations) Regulations, 2012 - was notified on June 20, 2012 to 

regulate recognition, ownership and governance in stock exchanges and clearing corporations. 

Further, the Securities and Exchange Board of India (Depositories and Participants) (Amendment) 

Regulations, 2012 has been brought in w.e.f. 11 September 2012 to regulate the ownership and 

governance norms of depositories. 

 

Exit Policy for Derecognized/Non-operational Stock Exchanges 

 

Securities and Exchange Board of India (SEBI) has revised the policy on “Exit Policy for 

Derecognized/Non-operational Stock Exchanges” for stock exchanges. The policy provides for 

de-recognition(voluntary/compulsory) of non-performing stock exchanges. 

 

Financial Stability and Development Council (FSDC) 

 

The Government has set up an apex-level Financial Stability and Development Council 

(FSDC) in December, 2010.  A Sub-Committee of FSDC has also been set up under the 

chairmanship of Governor, RBI. To date, the Council and the Sub-Committee have met five and 

eight times respectively. Under the aegis of the FSDC Sub-Committee, three Fora / Technical 

Groups are functional. They are: Technical Group on Financial Inclusion and Financial Literacy; 

Inter-Regulatory Technical Group; and Inter-Regulatory Forum for Monitoring of Financial 

Conglomerates. To date, the above three Fora / Groups have held five, six and one meetings 

respectively. 

 

Mutual Funds 

 

With a view to re-energise Mutual Fund Industry by (i) Increasing penetration of mutual 

fund products and energising distribution network (ii) Improving reach of MF products in smaller 

cities/ towns (iii) Aligning the interest of investors, distributors and AMCs (iv) Protecting Investor 

(v) Strengthening regulatory framework for mutual Funds  

 

Insurance Sector 

 

The insurance sector was opened up to private participation with the enactment of the 

Insurance Regulatory and Development Authority Act, 1999. The core functions of the Authority 

include (i) licensing of insurers and insurance intermediaries; (ii) financial and regulatory 

supervision; (iii) regulate premium rates; and (iv) protection of the interests of the policyholders. 

With a view to facilitating development of the insurance sector, the Authority has issued 

regulations on protection of the interests of policyholders; obligations towards the rural and social 

sectors; micro insurance and licensing of agents, corporate agents, brokers and third party 

administrators. Since the opening up of the insurance sector, the number of participants in the 

insurance industry has gone up from six insurers in 2000 to 52 insurers as on 30 September 2012 

operating in the life, non-life, and re-insurance segments.  

 

Government-owned Life Insurance Corporation (LIC) of India is the country’s largest 

insurer, controlling approximately 65 per cent of the market. Life insurance penetration in India is 
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about 4.4 per cent of the country’s gross domestic product (GDP) in terms of total premiums 

underwritten annually, according to the Insurance Regulatory and Development Authority 

(IRDA). The penetration is quite less in India as against its peers and hence, the Indian insurance 

market provides ample opportunities to domestic and international players to harness the 

profitable avenues in the same. India tops all the countries in terms of life insurance density, 

according to the World Economic Forums’ Financial Development Report 2012. It is followed by 

China, Japan, US & UK. 

 

The Indian insurance business has in the past remained underdeveloped with low levels of 

penetration. Post liberalization, the sector has succeeded in raising the levels of insurance 

penetration. Despite the growth in the insurance sector that was witnessed during the last few 

decades, insurance penetration and density remained low as compared to other developing 

countries of the world. It was felt that various legislative provisions were archaic and needed 

revision in line with the changing market conditions. Accordingly, the government introduced the 

Insurance Laws (Amendment) Bill 2008 in the Rajya Sabha on 22 December 2008. Based on the 

recommendations of the Standing Committee, the official amendments to the Insurance Laws 

(Amendment) Bill 2008 are proposed to be introduced at the earliest. 

 

Regulatory Developments in Insurance Sector. 

 

Micro insurance 

 

In an effort to ensure a balanced and speedy expansion of insurance coverage in the country, 

the Authority has put in place the regulatory framework laying down the obligations of insurers to 

the rural and social sectors. With a view to giving a further fillip to micro insurance business, the 

Authority has reviewed comprehensively the extant regulatory architecture of the micro insurance 

business and issued an exposure draft on 26th July, 2012 proposing modifications to the existing 

IRDA (Micro Insurance) Regulations, 2005.   During the year, one of the significant measures 

taken by IRDA was to dismantle the Indian Motor Third Party Insurance Pool & Provisioning for 

Third Party Liability. IRDA has brought out regulations providing for various do’s and don’ts for 

insurers and intermediaries at the point of sale, point of claim etc. 

 

Health Insurance Regulations 

 

The Authority has also taken up key initiatives including constitution of the Health 

Insurance Forum, standardizing of claims formats and other documents. With the objective to 

track the business progress of health insurance industry as also to regulate the health insurance 

industry in India, IRDA has formulated IRDA (Health Insurance) Regulations, 2012, which are 

presently in the advanced stage of discussions for notification. 

 

Pension Sector 

 

The pension sector reforms were initiated in India to establish a robust and sustainable 

social security arrangement in the country against the backdrop that only about 12-13 per cent of 

the total workforce was covered by any formal social security system. The New Pension System 

(NPS) was introduced w.e.f. 1st January, 2004 for newly recruited Central Government employees 

(Except for the Armed Forces) replacing the existing Defined Benefit Pension System. Pension 
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Fund Regulatory and Development Authority (PFRDA) were set up by the Government of India to 

develop the Pension Market and to regulate the NPS. The process of making NPS available to all 

citizens entailed the appointment of NPS intermediaries, including twenty eight institutional 

entities as Points of Presence (POPs) that will serve as pension account opening and collection 

centres, a Centralised Record Keeping Agency (CRA) and five Pension Fund Managers to manage 

the pension wealth of the investors. PFRDA adopted a transparent, non-discretionary, competitive 

bidding process for selection of NPS intermediaries, in line with best international practice, which 

ensured high quality service delivery for NPS subscribers at optimum cost. The corpus being 

managed under the NPS is Rs.24720 crore. 

 

Performance of NPS 

 

In order to facilitate the organised entities to move their existing and the new employees to 

NPS architecture, a customised version of the core NPS Model, known as the “NPS Corporate 

Sector Model” has been introduced since December 2011. As on December 31, 2012, 362 

corporates and 1.17 lakh employees have been enrolled under this model. The Assets Under 

Management (AUM) under NPS-Corporate Sector Model is Rs.857.57 crore. A number of 

changes have been introduced to energize NPS, in the current year.  Six Annuity Service Providers 

(ASPs) have been empanelled on May 4, 2012 to offer annuity schemes to subscribers on maturity 

of NPS account. These are:-1. Life Insurance Corporation of India 2. SBI Life Insurance Co. Ltd. 3. 

ICICI Prudential Life Insurance Co. Ltd. 4. Bajaj Allianz Life Insurance Co. Ltd. 5. Star Union 

Dai-ichi Life Insurance Co. Ltd. 6. Reliance Life Insurance Co. Ltd. 

 

Revised guidelines for registration of Pension Fund Managers (PFMs) in the private sector 

have been issued on July 12, 2012 wherein the restrictions on the number of PFMs and the earlier 

bidding process have been done away with. These guidelines are in line with the recommendations 

of the Bajpai Committee which was set up by PFRDA to go into the reasons for the slow progress 

of NPS in the private sector. These guidelines are going to have significant impact on the pension 

sector. All the interested players desirous of being in the pension sector can register as PFMs 

subject to their fulfilling the laid down eligibility criteria. 

 

The PFMs would also be expected to market the New Pension System (NPS) to the 

potential subscribers, deciding their own marketing and distribution channels as per their business 

perceptions. 

  

Swavalamban Scheme under New Pension System (NPS) 

 

The pension sector reforms were initiated in India to establish a robust and sustainable 

social security arrangement in the country since only about 12-13 per cent of the total workforce 

was covered by any formal social security system. Budget provision of Rs.220 crore in 2012-13 

was reduced to Rs.128 crore in RE 2012-13 keeping in view the pace of enrolment under the 

scheme and an amount of Rs.15 crore was released (up to December, 2012).  

  

  

 

 

 



Institute of International Bankers Global Survey 2013 

78 

 

ITALY 

 

Banking Industry Overview 

 

The recent closure of the EU procedure for excessive deficit (at the end of May 2013) 

confirms that the European Union recognized the efforts made by Italy to put public finances under 

control, the basis to revive growth. Even if the recession has been and still is quite severe ( -2.4% in 

2012) and will probably extend to 2013, Italy has what it takes to be a strong and committed 

member of the EU and to be part of a global solution for the following reasons:  

 public finances under control: good deficit control (Italy is among the eleven Member 

States which had deficits lower than 3% of GDP, in line with the European request, at 

the end of 2012) and growing primary surplus will lead to a decline of debt ratios even 

if the economic growth will be modest; 

 very healthy private sector;  

 high financial wealth;  

 quality of economic growth (no bubbles);  

 a strong industrial sector with positive export performance and a positive 

transformation under way;  

 a solid banking system.  

 

The Italian banking system has shown remarkable resilience in the face of a severe and 

prolonged recession at home and a major crisis in Europe. As also recently remarked by the 

International Monetary Fund, the Italian banking system as a whole appears well capitalized (even 

taking into account the phase-in of Basel III requirements) and able to withstand both a scenario of 

concentrated shocks and one of protracted slow growth, thanks to the banks’ strong capital 

position.  

 

Latest data, even if confirming a weak scenario, show that the resilience of credit facilities 

in Italy is higher than in countries subjected to similar stress. The easing of market tensions driven 

by the steps taken in Europe and in Italy is likely to strengthen the supply capacity of Italian banks.  

 

Against this backdrop, the medium-term prospects of the Italian banks are closely related 

to the removal of the negative effects of:  

 the slow recovery of the economy, which constrains the economic performance of the 

Italian banks as a result of their business model, which implies a strong correlation 

between banks performance and domestic economic growth.  

 the absence of a full harmonization of rules and supervisory practices across European 

countries, which has often turned out in significant competitive disadvantages that 

affect Italian banks with respect to many European peers.  

 

With respect to the latter, Italian banks welcome the proposal for a Banking Union and are 

fully supportive of its swift implementation, to be considered not only as a "contingent measure", 

to break the vicious circle that today link sovereign risk and bank risk but as a milestone in the 

process of integrating the European financial market, making it more resilient and competitive.  
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Regulation and Supervision of Banks 

 

Unfair trade practices 

 

Italian Decree Law No. 95/2012 (“Spending Review”) introduced some amendments and 

additional clarifications regarding unfair trade practices covered by the Consumer Code (Italian 

Legislative Decree No. 206/2005). 

 

The amendments concerned, among other issues, the question about the Competition 

Commission (Autorità garante per la concorrenza - AGCM) competence to intervene in “sectors 

where several UE regulation apply, aimed at protecting the consumer” and enforced by a different 

Authority.  

 

The Decree Law reasserts the role of the AGCM as the competent Authority to ascertain 

and sanction unfair trade practices “with the sole exclusion of situations where the practices (...) 

are conducted in sectors where several UE regulation apply, aimed at protecting the consumer” 

and enforced by a different Authority with powers to apply bans and sanctions limited to those 

regulated aspects.  

 

It should also be noted that the maximum fine that can be inflicted by the AGCM, with a 

measure prohibiting unfair trade practices, has been raised to € 5,000,000 (from the € 500,000 

originally established under art. 27 (9) of the Consumer Code). 

 

Powers of Prefects in proceedings before the ABF (Arbitro Bancario e Finanziario - Banking 

and Financial Ombudsman) 

 

Prefects (representatives of the Government at a local level), when petitioned by a 

customer, can make a report to the ABF (Arbitro Bancario e Finanziario - Banking and Financial 

Ombudsman) concerning “specific issues regarding bank and financial transactions and services” 

[Italian Law No. 62 dated 18 May 2012, which converted Decree Law No. 29 dated 24 March 

2012 ("Decree on Bank Fees"), with the introduction of article 27-bis within Italian Law No. 27 

dated 24 March 2012 “(Decree on Liberalisation”)]. 

 

ABF (Arbitro Bancario e Finanziario - Banking and Financial Ombudsman) is an 

alternative dispute resolution body established within the Banca d’Italia (Italy’s central bank), 

which decides bank-related litigations arisen since 1 January 2009 for up to € 100,000 as 

customer’s request.  

 

The implementing provisions by Banca d'Italia define the scope of the rule in disputes 

arising from the failure to allocate, increase or revoke a loan, from the worsening of the conditions 

applied to a loan or from other forms of bank conduct in relation to the assessment of a customer's 

credit merit.  

 

The first ABF pronouncements lodged by Prefects, however, unequivocally state that 

credit merit is a “specific assessment made by banking entrepreneurs”: consistently, only the 

fairness of the bank's conduct, such as, for example, the promptness in providing a reply to a 

request for overdraft facilities, can be subject to review by the ABF. 
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Abolition of the Obligation to Seek Mediation as a Pre-Condition for Proceeding to Court 

 

Italian Legislative Decree No. 28/2010, art. 5 (1), introduced the mandatory attempt to 

mediate for proceeding judicially on several civil and trade disputes, including insurance, banking 

and financial contracts. 

 

In Decision No. 272/2012, the Italian Constitutional Court stated that art. 5 (1) of Decree 

No. 28/2010 was unconstitutional as it exceeded the Government's delegated powers in defining 

mandatory the attempt to mediate before going to court. As a consequence of the verdict, the above 

mentioned provision has now been abolished. 

 

Parties, nevertheless, still have the right to voluntarily seek mediation with a view to reach 

an alternative dispute solution of their dispute. 

 

Italian Digital Agenda and Digital Administration Code  

 

Law Decree no. 179 dated 18 October 2012 (so called “provision growth 2.0”) established 

measures for the concrete application of the Italian Digital Agenda (ADI), according to the 

provisions of the Digital Agenda for Europe which sets objectives for the growth of the European 

Union. The main actions are planned in the areas of: digital identity, digital PA / Open data, digital 

education, digital health care system, digital divide, electronic payments and digital justice. 

 

The Italian Digital Agenda proposes to better exploit the potential of Information and 

Communication Technologies (ICTs) in order to foster innovation, economic growth and progress. 

Its main objective is to generate smart, sustainable and inclusive growth in Italy. 

 

In this context, the provisions of Legislative Decree no. 82/2005 on the Italian Digital 

Administration Code (CAD) are very important to the system, with a direct impact on the 

operations of banks and financial intermediaries. 

 

The enactment of the technical rules for the generation, affixing and verification of 

advanced, qualified and digital electronic signatures, in implementation of CAD – which took 

place with the publication (dated 21 May 2013) of the Prime Minister's Decree 22 February 2013 – 

allows to use this type of electronic signature which has the effect of a signature autograph and 

meet the requirement of written form.  As of June the 5th, 2013, the date of entry into force, the 

advanced electronic signature can be used for signing the majority of acts and contracts. 

 

All those provisions that banks are required to apply in the performance of their activities 

must be taken into account to help in a massive way the actual digitization of banking, in particular 

in the establishment, management and closure of the relationship with the customer (transparency, 

anti-money laundering, privacy). 

 

However, the rules adopted by the Legislative Decree no. 82/2005 cannot be said complete, 

as it is still waiting for the enactment of implementing legislation regarding storing, management 

and preservation of IT documents. 
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Italian Bankruptcy Law 

 

In 2012 were introduced important changes both in reference to the insolvency of 

commercial enterprises, both with respect to the over-indebtedness of the not fallible borrower. 

For the first aspect it’s necessary to report the regulatory changes on the Italian “concordato 

preventivo”, that is the composition with creditors, introduced by the Law August 7th, 2012, n. 134, 

with the introduction of the "concordato preventivo in bianco", a simple judicial recourse that 

anticipates all the effects of the “concordato”, without need to be approved by the court: i.e. the 

principle of the Automatic stay. 

 

Italian Overindebtedness Law 

 

The new process of Overindebtedness has been introduced by the Law n. 3/2012, as 

modified to the Law Decree n. 179/2012, and allows insolvent debtor/consumer to prepare a plan 

with the aid of the “Organismo di composizione della crisi” (the Crisis Composition Body). This 

plan (that must be approved by the 60% of credit) may include, but not limited to, the liquidation of 

its present and future assets, the allocation of future income of the consumer/debtor, obtaining 

partial remission of debts, the provision of guarantees/warrants by the debtor etc. Following the 

successful execution of the plan - as approved by the Court - the debtor will be written off by all his 

residual debts. 

 

Overindebtedness is divided in three proceedings: 

 for the debtor (like little company/business or other bodies that cannot be subject to the 

“Legge Fallimentare”); 

 for the consumer (it may be approved also without the creditors’ consent); 

 liquidatory proceeding (residual). 

 

Overindebtedness proceedings allows debtor to get a postponement period of one year to 

satisfy the creditors (mortgage, pledgee and preferred) that hasn’t adhered to the plan. Even the 

dissenting creditors (mortgagee, pledgee and preferred) are subjected to a procedure that forces 

them: (i) to accept a reduction of their claims within certain limits, (ii) to do not be able to satisfy 

themselves on the assets as collateral, being subject to the liquidation plan prepared by the debtor. 

Again, this additional time dilation could carry the credit classification into non-performing loans. 

 

Anti-Money Laundering 

 

The period July 2012 - June 2013 has seen continued implementation of the regulatory 

framework designed to prevent the use of intermediaries and other financial entities for money 

laundering and terrorist financing. The Bank of Italy has recently published the secondary 

legislation “Disposizioni attuative in materia di adeguata verifica della clientela che le banche e 

gli intermediari finanziari devono adottare a fini di prevenzione e contrasto del riciclaggio e del 

finanziamento al terrorismo, in applicazione della normativa antiriciclaggio (d.lgs. 231/2007) 

which contains prescriptions on how obliged entities should comply with customer due diligence 

requirements (April 2013). The above mentioned provision will enter into force on January, 1, 

2014.  
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Institution for the Supervision of Insurance (Istituto per la Vigilanza sulle Assicurazioni – 

IVASS) 

 

The Institution for the Supervision of Insurance (Istituto per la Vigilanza sulle 

Assicurazioni - IVASS) – the new Italian Insurance Supervisory Authority - was established with 

the Law Decree no. 95 of 6 July 2012, converted, after amendment, by Law no. 135 of 7 August 

2012, containing urgent measures for reviewing public spending with unchanged services for 

citizens and measures to strengthen the capital of undertakings in the banking sector. 

 

The governing bodies of IVASS are:   

 the President, who is the Director General of the Bank of Italy;  

 the Board of Directors: composed by the President and two members chosen from 

among persons of unquestioned integrity, independence and high professional 

expertise in insurance matters;  

 the Joint Directorate: composed by the Governor of the Bank of Italy, who chairs it, the 

Director General of the Bank of Italy acting as President of IVASS, the three Deputy 

Directors General of the Bank of Italy and the two members of the Board of Directors.  

 

IVASS substitutes the former ISVAP (Istituto per la Vigilanza delle Assicurazioni private 

e di interesse collettivo) that was autonomous in respect to Bank of Italy. 

 

The main functions of IVASS are: 

 to check technical, financial, accounting and balance sheet management of insurance 

companies; 

 to monitor compliance with the laws and regulations of insurance companies and 

agents. 

 

In performing their functions, IVASS and the members of its bodies shall act 

autonomously and independently, in observance of the principles of transparency and 

cost-effectiveness, and may not seek, receive or accept instructions or directions from any other 

public or private-sector entities.  

 

 

JAPAN 

 

Financial Policy 

 

New Phase of Monetary Easing 

 

On April 4, 2013, the Bank of Japan held the first Monetary Policy Meeting of the Policy 

Board since new governor, Haruhiko Kuroda took office, where it decided to introduce 

“quantitative and qualitative monetary easing.” 

 

The “quantitative and qualitative monetary easing” are measures to achieve the “price 

stability target” of 2% in terms of the year-on-year rate of change in the consumer price index at 

the earliest possible time, with a time horizon of about two years. The Bank will double the 
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monetary base and the amounts outstanding of Japanese government bonds (JGBs) and ETFs in 

two years, as well as more than double the average remaining maturity of JGB purchases. 

 

The Bank sees the “quantitative and qualitative monetary easing” as a new phase of 

monetary easing, both in terms of quantity and quality, leading Japan’s economy to overcome the 

deflation that has lasted for nearly 15 years. An overview is provided as follows: 

 

(1) Adoption of monetary base control 

○ With a view to pursuing quantitative monetary easing, change the main operating target for 

money market operations from the uncollateralized overnight call rate to the monetary base 

and set the guideline for money market operations as “conduct money market operations so 

that the monetary base will increase at an annual pace of about 60-70 trillion yen.” 

(2) Increase in JGB purchases and their maturity extension 

○ Purchase JGBs so that their amount outstanding will increase at an annual pace of about 50 

trillion yen. 

○ Make JGBs with all maturities, including 40-year bonds, eligible for purchase, and extend the 

average remaining maturity of the Bank's JGB purchases from slightly less than three years at 

present to about seven years, which is equivalent to the average maturity of the amount 

outstanding of JGBs issued. 

(3) Increase in ETF and J-REIT purchases 

○ Purchase ETFs and J-REITs so that their amounts outstanding will increase at an annual pace 

of about 1 trillion yen and 30 billion yen, respectively. 

(4) Continuation of the “quantitative and qualitative monetary easing” 

○ Continue with the “quantitative and qualitative monetary easing,” aiming to achieve the “price 

stability target” of 2%, for as long as is required to maintain that target in a stable manner. 

 

Market Developments 

 

Status of Establishment of Electronic Monetary Claim Recording Institution 

 

Japanese Bankers Association’s wholly-owned subsidiary densai.net Co., Ltd. obtained 

designation as an electronic monetary claim recording institution by the relevant minister on 

January 25, 2013 and started operating on February 18. As the result, there are four electronic 

monetary claim recording institutions operating in Japan, including 1) densai.net Co., Ltd, 2) 

Japan Electronic Monetary Claim Organization, 3) SMBC Electronic Monetary Claims Recording 

Co., Ltd. and 4) Mizuho Electronic Monetary Claim Recording Co., Ltd.  

 

The electronically recorded monetary claims system was created in December 2008 for 

such purposes as facilitating business operators’ financing activities. High expectations are placed 

on electronically recorded monetary claims as a new settlement means and as an alternative to 

bills/notes and transfers, because electronically recorded monetary claims can reduce 

administrative burden and management costs, cut stamp duty, etc. that would otherwise arise in the 

case of bills/notes, are divisible, can be easily assigned and discounted even before the due date of 

payment, and offer other benefits as well. 

 

 

 



Institute of International Bankers Global Survey 2013 

84 

 

Regulatory Developments 

 

Development of Laws for Prudential Regulations 

 

The administrative notice on capital adequacy rules (Pillar 1) for internationally active 

banks was issued on March 30, 2012. The notice was later revised based on the “Capital 

requirements for bank exposures to central counterparties” published by the Basel Committee on 

Banking Supervision. Moreover, a notice on capital adequacy rules (disclosure requirement) for 

internationally active banks was additionally issued on March 28, 2013 based on the “Composition 

of capital disclosure requirements” final rules text published by the Committee in June 2012. The 

notice sets out the matters that banks are required to disclose concerning the composition of their 

capital, as well as templates and other provisions. 

 

The above mentioned notices came into effect on March 31, 2013, marking the start of 

Basel III in Japan. In the “Basel III regulatory consistency assessment (Level 2)” published by the 

Committee in October 2012, they assessed the development of laws for Basel III in Japan as being 

in “consistency.” 

 

As regulations that apply to domestic banks (banks that are not internationally active, but 

operate only in Japan), the notice concerning the first pillar was revised on March 8, 2013 in light 

of such factors as the actual situation in Japan. The revision includes: 1) Maintain the minimum 

capital requirement (4%) and 2) Define “core capital” (consisting of common stock, retained 

earnings, etc.) as regulatory capital. The revision shall apply from the end of March 2014, with 

transitional measures set for a period of ten years in principle. 

 

Financial Instruments and Exchange Act 

 

(1) 2012 Amendments 

 

The “2012 Financial Instruments and Exchange (Amendment) Act” was enacted on 

September 6, 2012 at the 180th session of the Diet. Except for certain provisions, it is scheduled to 

become effective on a date specified by Cabinet Order within one year from promulgation. 

Necessary amendments were made to the Act in response to changes in the environment 

surrounding the Japanese financial and capital markets. Major amendments are as below: 

 

1) The Act sets forth system arrangements to facilitate the establishment of a “comprehensive 

exchange” that can handle certain commodity derivatives as financial instruments along with 

other various financial instruments to ensure the strengthening international competitiveness 

of the Japanese market as well as to secure fairness and transparency in transactions of 

financial instruments in light of changes in the environment surrounding the capital market. 

2) The Act sets such regulations as requiring use of electronic trading platforms in certain types 

of OTC (over-the-counter) derivatives transactions, in response to global trends and domestic 

requests. 

3) The Act imposes such measures as revision of insider trading regulations pertaining to 

corporate reorganization and revision of the administrative monetary penalty system, in an aim 

to ensure appropriate regulations against market misconducts. 
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(2) 2013 Amendments 

 

The “2013 Amendment Act of Financial Instruments and Exchange Act, etc.” was 

enacted on June 12, 2013 at the 183rd session of the Diet. Except for certain provisions, it is 

scheduled to become effective on a date specified by Cabinet Order within one year from 

promulgation. The Act aims to establish measures against the recent global financial crisis 

originated from market disruption, to regain trust in financial capital markets, and to strengthen the 

functions of the financial/capital markets and financial industry in Japan. Major amendments are 

as below: 

 

1) The Act establishes a framework for an orderly resolution regime of financial institutions to 

prevent financial crises that may spread across financial markets, such as the failure of the 

Lehman Brothers, and seriously impact the real economy, based on the agreement by the G20 

Summit countries and other global trends. 

- Scope: All financial institutions (including banks, insurance companies, securities 

companies, and financial holding companies) 

- Procedure: Financial Crisis Response Council (consisting of the Prime Minister (chair), 

Chief Cabinet Secretary, Minister of Finance, Minister in charge of Financial Affairs, 

Governor of the BOJ and Commissioner of the FSA)  

- Measures: Provision of liquidity, etc. under the oversight of Deposit Insurance Corporation, 

to ensure the performance of obligations for critical market transactions (financial 

assistance or capital enhancement as necessary) / necessary measures for an orderly 

resolution (e.g., through the restriction of early termination) 

- Funding: Ex post bearing by the financial industry (government financial support in 

exceptional cases) 

2) For the enhancement of provisions of capital by banks, etc., the Act relaxes the restriction on 

the holding of voting rights by banks, etc. (up to 5% but 15% for a bank holding company and 

10% for a cooperative financial institution) only in cases where contributions to the corporate 

restructuring or revitalization of region are expected. The Act also makes regulatory reviews 

regarding banks, including large exposure rules, regulations governing foreign bank branches, 

etc. 

3) The Act establishes such measures as reinforcement of insider trading regulations, increasing 

the criminal penalties for false reporting and fraudulent solicitation by Discretionary 

Investment Management Business Operators, and enhancement of the robustness of J-REIT 

structures, etc. 

  

 

 LATVIA 

 

During the period from 1 July 2012 through 30 June 2013, amendments to regulatory 

requirements were directed towards strengthening internal governance, improving risk 

management and providing better information to customers about the risks associated with 

investments in financial instruments. Active preparative work was carried out for the financial 

sector regulatory reform Basle III and Solvency II: positions in respect of draft EU legislation 

were formulated, effects of the new regulatory framework assessed and new local regulations 

drafted. 
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Amendments to Laws 

 

On 1 December 2012, amendments to the Law on the Financial and Capital Market 

Commission (the FCMC) took effect whereby the FCMC was entrusted with the authority to 

carry out on-site searching and inspecting upon receipt of permission by a judge and in the 

presence of the State Police. The FCMC functions were extended to enable obtaining evidence 

from those persons that engage in the activities covered by the regulatory provisions governing the 

activities of the financial and capital market with or without an authorisation or licence and also to 

encourage any person to disclose information at its disposal about possible violations of law. All 

procedural activities will be carried out in due course of the Administrative Procedure Law and in 

exceptional cases only rather than within routine supervisory activities. 

 

Amendments to the Law on Insurance Companies and Supervision Thereof took effect 

on 21 December 2012 and were developed to implement the EU principle of equal treatment of 

men and women in relation to access to goods and services, delivery of goods and provision of 

services; according to the amendments, it is prohibited to establish a different insurance premium 

and insurance indemnity depending on the gender. 

 

Amendments to the Law on Financial Conglomerates adopted by the Parliament took  

effect on 18 June 2013. According to financial sector directives, consolidated supervision of 

groups has been applied only to the groups, the parent entity of which are financial/insurance 

holding companies, but has not been applied to the groups, the parent entity of which are mixed 

financial holding companies, therefore only supplementary supervision may be applied to the 

financial/insurance holding companies that undergo changes in their structure and become mixed 

financial holding companies, in accordance with the Financial Conglomerates Directive, and 

consolidated group supervision at the level of the ultimate parent entity has not been 

performed at all. Therefore according to the amendments to the law in order to ensure applying 

all the necessary supervisory instruments in performing supervision of different financial sectors, 

consolidated supervision of groups as from now will be related also to the groups, the parent 

entity of which are mixed financial holding companies.  

 

Most Important New Regulatory Provisions and Amendments to Regulations 

 

Banking Sector 

 

The "Regulations for Establishing the Internal Control System" establish more 

stringent requirements for the level of knowledge, skills and experience needed for the members of 

supervisory boards and management boards of credit institutions and investment brokerage firms 

both collectively and individually. A requirement was introduced to appoint Risk Directors. New 

requirements were aimed at improving understanding of risks and risk management quality. The 

Regulations introduced principles for establishing an efficient internal control system according to 

the "Principles for enhancing corporate governance” by the Basel Committee on Banking 

Supervision and "Guidelines on Internal Governance" by the European Banking Authority. 

 

To address specifies of liquidity risk in business models focused on servicing non-residents 

the FCMC has approved amendments to supervisory policy document (Policy for taking prompt 

corrective measures and applying appropriate sanctions) that inter alia envisage methodology 



Institute of International Bankers Global Survey 2013 

87 

 

for application of Pillar 2 instruments to individual banks. These amendments introduce tighter 

liquidity requirements for banks with more than 20% of their assets funded by non-resident 

deposits. Individual liquidity ratio (40%, 50% and 60%) is to be set depending on the share of total 

assets funded by non-resident deposits.  

 

Amendments to the "Regulations on the Information Disclosure and Institution 

Transparency" were prepared to promote the introduction of the best practice for disclosing 

information on remuneration and ensure disclosing of information in accordance with the 

guidelines of the European Banking Authority. Information referred to in amendments must be 

disclosed for the first time about the year 2012. 

 

Amendments to the "Regulations for Calculating the Minimum Capital 

Requirements", "Regulations on Obtaining Permits for Using Internal Ratings Based 

Approach (IRB), Advanced Measurement Approach (AMA), Internal Model Approach and 

Internal Value–at–Risk Model", "Regulations on the Consolidated Supervision", 

"Regulations on the Information Disclosure and Institution Transparency" and 

"Regulations on the Procedures for the Calculation of Capital Adequacy of the Financial 

Conglomerate and Providing Information on Significant Risk Concentrations and 

Significant Intra-group Transactions" were made taking into account the requirements of the 

Directive 2011/89/EU, aimed at ensuring adequate supplementary supervision, harmonizing the 

requirements of the Financial Conglomerates Directive (2002/87/EC) with the requirements of the 

respective financial sector directives. 

 

The "Regulations on the Preparation and Submission of Information on the 

Occurrence of Operational Risk Events" establish requirements for banks to provide to the 

supervisory authority information for supervisory purposes regarding the occurrence of 

operational risk events. Mentioned Regulations were developed in line with the legislation and 

recommendations of Basel Committee on Banking Supervision as well as the European Union.    

 

Securities Sector 

 

Amendments to the "Regulations on the Procedure for Submitting Information to 

the Official System for Central Storage of the Regulated Information" improve the procedure 

whereby market participants that are issuers submit information set out in the Law on the Financial 

Instruments Market to the Official System for Central Storage of the Regulated Information.  

 

The "Regulations on the Procedure for Reporting Short Positions or Uncovered 

Positions in Financial Instruments" establish the procedure whereby an investor shall register to 

be able to report short positions or uncovered positions and the procedure for using the reporting 

system. To enable investors to report the positions they hold, the development of a dedicated portal 

is in the pipeline. 

 

AML 

 

Amendments to the "Regulations for Enhanced Customer Due Diligence" establish an 

obligation for payment institutions and electronic money institutions to carry out enhanced 

customer due diligence in cases stipulated in the Regulations, a list of indicators of products 



Institute of International Bankers Global Survey 2013 

88 

 

(services) of a payment institution and an electronic money institution when the institution is under 

the obligation to carry out enhanced customer due diligence and threshold volumes for customer 

transactions above which the transaction is assigned high risk of money laundering or terrorist 

financing and the institution is under the obligation to carry out enhanced customer due diligence 

during the business relationship. The Regulations are also supplemented with a list of commercial 

activities of customers that have a high risk of money laundering or terrorist financing. 

 

Insurance Sector 

 

The "Recommendations for Equal Treatment of Genders in Respect of Establishing 

the Volume of Insurance Premiums and Insurance Indemnities" determine those insurance 

contracts to which requirements to ensure equal treatment of genders apply in respect of 

establishing the volume of insurance premiums and insurance indemnities and those insurance 

contracts to which the above requirements do not apply and also lists cases when gender-related 

information may be used. 

 

 

LUXEMBOURG 
 

 Law of 12 July 2013 on Alternative Investment Funds Managers. 

The law transposes the Directive 2011/61/EU on Alternative Investment Fund Managers into 

Luxembourg law. 

 

 Law of 12 July 2013 implementing regulation EU n°236/2012 of the European Parliament and of 

the Council of 14 March 2012 on short selling and certain aspects of credit default swaps. 

 

 Law of 27 June 2013 relating to covered bonds issuing banks and amending modified Law of 5 

April 1993 relating to the financial centre. 

 

 Law of 14 June 2013 approving tax treaties and providing procedure applicable in case of 

exchange of information on request.  

 

 Law of 6 April 2013 on dematerialised securities.  The law authorises Luxembourg companies and 

investment funds to issue dematerialised shares, or units. Bonds subject to Luxembourg law may 

also issued in dematerialised form. 

 

 Law of 29 March 2013 transposing into Luxembourg law Directive 2011/16/UE of the Council of 

15 February 2011 on administrative cooperation in the field of taxation and repealing Directive 

77/799/CEE and  amending 1. general law on taxes  

2. repealing modified Law of 15 March 1979 regarding international administrative assistance in 

the field of direct taxation.  

 

 Law of 29 March 2013 transposing  

- article 4 of Directive 2008/8/EC of the Council of 12 February 2008 amending Directive 

2006/112/EC as regards the place of supply of services  

– Directive 2011745/EU of the Council of 13 July 2010 amending Directive 2006/112/EC as 

regards invoicing rules  
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– amending law of 12 February 1979 regarding value added tax. 

 

 Law of 29 March 2013 transposing  

- Directive 2011/7/EU of European Parliament and Council of 16 February 2011 on combating late 

payment in commercial transactions  

- amending law of 18 April 2004 relating to payment period and interests on late payment. 

 

 Law of 21 December 2012 relating to the Family Office activity and amending the law of 5 April 

1993 on the financial sector, as amended, and the law of 12 November 2004 on the fight against 

money laundering and terrorist financing, as amended. 

 

 Law of 21 December 2012 transposing Directive 2010/78/EU of the European Parliament and of 

the Council of 24 November 2010 amending Directives 98/26/EC, 2002/87/EC, 2003/6/EC, 

2003/41/EC, 2003/71/EC, 2004/39/EC, 2004/109/EC, 2005/60/EC, 2006/48/EC, 2006/49/EC and 

2009/65/EC in respect of the powers of the European Supervisory Authority (European Banking 

Authority), the European Supervisory Authority (European Insurance and Occupational Pensions 

Authority) and the European Supervisory Authority (European Securities and Markets Authority) 

and amending:  

1. the law of 6 December 1991 on the insurance sector, as amended;  

2. the law of 5 April 1993 on the financial sector, as amended;  

3. the law of 23 December 1998 establishing a financial sector supervisory commission 

(“Commission de surveillance du secteur financier »)a samended ; 

4. the law of 22 March 2004 on securitisation, as amended;  

5. the law of 15 June 2004 relating to the Investment company in risk capital (SICAR), as 

amended;  

6. the law of 10 July 2005 on prospectuses for securities, as amended;  

7. the law of 13 July 2005 on institutions for occupational retirement provision in the form of 

pension savings companies with variable capital (SEPCAVs) and pension savings associations 

(ASSEPs), as amended  

8. the law of 9 May 2006 on market abuse, as amended;  

9. the law of 13 February 2007 relating to specialised investment funds, as amended 

10. the law of 13 July 2007 on markets in financial instruments, as amended 

11. the law of 11 January 2008 on transparency requirements for issuers  

of securities, as amended;  

12. the law of 10 November 2009 on payment services, as amended;  

13. the law of 17 December 2010 relating to undertakings for collective investment. 

 

 Law of 21 July 2012 transposing Directive 2010/24/EU of 16 March 2010 concerning mutual 

assistance for the recovery of claims relating to taxes, duties and other measures. 

 

 Law of 3 July 2012 implementing in Luxembourg law Directive 2010/73/EU of the European 

Parliament and of the Council amending Directives 2003/71/EC on the prospectus to be published 

when securities are offered to the public or admitted to trading and 2004/109/EC on the 

harmonisation of transparency requirements in relation to information about issuers whose 

securities are admitted to trading on a regulated market. 
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NORWAY 

 

Consultation Regarding a Public Debt Register 

 

In March 2012, a public consultation was made regarding the need to establish a public 

debt register. The Government intends to require a mandatory registration of individual credit 

cards and consumer credits, in order to improve the basis for financial institutions credit 

assessments and to contribute to prevent further debt problems in the population. The Government 

intends to introduce a bill to Parliament during the autumn 2013. 

 

A New State Company for Export Financing 

 

In June 2012, a new State company for export financing, Export Credit Norway AS, was 

established as a consequence of EUs revised capital adequacy rules (CRD II), resulting in that the 

former export financing company no longer could be exempted for specific capital requirements to 

large exposures. The Government has therefore approved a government scheme to ensure the 

continuation of a competitive export financing for Norwegian export industry, providing loans to 

export financing in the form of State-subsidized loans and CIRR. The activities are regulated by 

Law, which entered into force 1 July 2012.  

 

Changes in the Bank Guarantee Fund 

 

Changes came into force on January 2013 and entails that the members of the Guarantee 

Fund, each year shall pay the full fee to the Fund, regardless of the size of the Fund.  

 

           The changes also include a reduction in the payment period to pay guaranteed deposits 

within seven days after the FSA has concluded that a member institution either is or will be unable 

to repay deposits or a decision is made to put a member institution under public administration. 

Under current law, the maximum payment period is three months. 

 

Regulatory Initiatives Regarding CRR /CRD IV – Risk Weighted Assets (RWA) 

 

In December 2012, the Ministry of Finance made a request to the Norwegian Supervisory 

Authority (FSA) to prepare a draft for a consultation document, with the purpose to increase the 

risk weights to mortgage loans for banks using the IRB approach. The request includes a proposal 

to increase the risk weight for housing loans in the IRB approach to at least 35 percent risk weight 

(as in the standardized method), but allows the FSA to suggest other options. For banks using the 

standardized approach, the Ministry is asking for an assessment of whether they should introduce a 

system risk add-on to the risk weights in the standardized approach, or introduce a differentiation 

of risk weights depending on the creditworthiness of the borrower. The Ministry informs that the 

introduction of these minimum requirements may be an option to continue the so-called Basel I 

floor.  

 

In March 2013, the Norwegian FSA made a draft consultation paper, which was submitted 

to the Ministry of Finance. The FSA did not conclude on which of the proposed models that should 

be implemented. The FSA believes that the adoption of measures should be considered when the 

CRR/CRD IV is finally adopted and the national discretions and the possibilities for reciprocity 

http://www.lovdata.no/cgi-wift/wiftldles?doc=/app/gratis/www/docroot/all/tl-20120622-057-0.html&emne=eksportkreditt*&
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are clarified. However, as possible alternatives, permanent stricter calibration of floors for 

probability of default (PD) and loss grade (LGD) are proposed for IRB banks. For banks using the 

Standardised approach the FSA proposed that the level “completely secured” should be reduced in 

the CAD calculations.  

 

In March 2013, The Ministry of Finance, published the consultation on proposed changes 

in risk weights to mortgage loans for banks using the IRB approach, as an alternative to continue 

the Basel I floor for IRB banks. The proposal includes four alternatives; 1) all residential real 

estate mortgages shall have at least 35 percent risk weight as in the standardised approach, 2) the 

minimum LGD should be of at least 20 percent, 3) an introduction of a multiplier of 2 on the IRB 

calculated risk weights, 4) introduction of a risk weight floor to real estate mortgages of 25 percent. 

However, no review clause is proposed. The deadline for the consultation expired 31 May. A 

decision from the Ministry of Finance is pending.   

 

Regulatory Initiatives Regarding CRR /CRD IV – Increased Capital Requirements 

 

In March 2013, The Ministry of Finance published a bill that involves increased minimum 

capital requirements and new capital buffer requirements for banks, mortgage companies, parent 

companies in financial and investment firms. The Ministry considers that there is sufficient basis 

for implementing the requirements in the current Norwegian legislation before the final adoption 

of the CRR /CRD IV in the EU. The new requirements include four new capital buffers for banks 

in Norway; 1) a  conservation buffer of 2.5 percent, 2) a systemic risk buffer of 2.0 percent, 3) a 

buffer for systemically important banks of 2 percent from 1. July 2015 increasing to 2 percent 1 

July 2016, 4) a countercyclical capital buffer (level not yet decided). The first two requirements are 

stated as a fixed requirement for all banks in Norway and are required from 1 July 2013. 

Additional system risk buffer of 1 percent applies to all banks from 1 July 2014. The systemically 

important banks are not yet identified. The law was approved by the Parliament 10 June 2013 and 

the requirements enter into force from 1 July 2013. 

 

  In May 2013, The Ministry of Finance asked the FSA to assess what criteria should be 

applied to identify systemically important financial institutions and investment firms in Norway. 

Assessments and a draft consultation document and regulation rules should be prepared in 

cooperation with the Central Bank and submitted to the Ministry of Finance by 1 November 2013. 

 

Actions Aimed at a Harmonised Implementation in the Nordic Countries 

 

The high level working group established by the Nordic Ministers of Finance in October 

2012 invited the Nordic FSAs to evaluate the scope for a Nordic cooperation on CRD IV. The 

group has identified 3 key areas of cooperation that are crucial for an effective implementation of 

CRD IV in the Nordic are: liquidity standards, reciprocity and assessment of internal models. So 

far, it has not been announced what initiatives have been agreed upon. 

 

Life Insurance and Pensions 

 

The Solvency II rules are still very much under development, especially when it comes to 

implementation in Norwegian law. The Banking Law Commission has presented proposals for 

new rules for occupational pensions in private sector aimed at harmonisation with the new old-age 
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pensions in the Social Security system. There have been proposed new (hybrid) pension products 

and also transitional rules from the current defined-benefit system to the new occupational pension 

system. The idea is for the new rules to enter into force on 1 January 2014. 2011 brought a reform 

of the Norwegian pension system, with changes in pension rules in the Social Security system and 

revised rules for private occupational pensions and early retirement pensions. Public sector 

pensions also underwent alterations, although much of the existing calculation model was retained. 

2012 saw a great deal of work on developing new occupational pension products for the private 

sector and the Solvency II rules. 

 

Amongst the most central legislative initiatives taken by the authorities were the following:  

 

 Consultation on the implementation of Solvency II in Norwegian law. 

 Consultation on accounting for new early retirement pension scheme in the private sector.  

 Consultation on proposals to limit the tax exemption for shares etc held by life and pension 

companies. 

 Consultation on reduction of the maximum guaranteed interest rate for life policies to 2 per 

cent from 1 January 2013. 

 Consultation on paid-up policies and capital requirements. 

 Consultation on the regulations on pensions for elected local government representatives. 

 Consultation on pension legislation and the social security reform. 

 

Draft legislation for public-sector disability pensions and a consultation document with 

proposals for the remaining rules for public-sector retirement pensions (for those born after 1953) 

were due to be presented in 2012. However, the Ministry of Labour is still working on these rules, 

and both may possibly fall into place during the course of 2013.  

 

Tax Changes 

 

The Norwegian Government proposes changes from 2014 to strengthen competiveness and 

profitability, and stimulate investments in the mainland economy. The corporate tax rate will be 

lowered from 28 per cent to 27 per cent. The Government thus takes a first step in a broader reform 

of the corporate tax regime, aimed at reducing the rates and broadening the tax base. In March, the 

Government appointed a commission to consider the corporate tax system in light of international 

developments, taking into account the coherence of the overall tax regime. 

 

In April 2013, the Ministry of Finance issued a public consultation on limiting tax 

deductions for interest expenses paid to related parties. The proposal aims to avoid multinational 

corporations shifting taxable profit from Norway to low tax countries. The resulting increase in tax 

revenue will partly finance the above mentioned tax reductions for mainland businesses.   

 

 

PORTUGAL 

 

During the period under review, the evolution of the legislative and regulatory impositions 

on the financial sector in Portugal, and the banking system in particular, continued to be largely 

determined by the measures agreed with the European Union, the International Monetary Fund 
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and the European Central Bank under the Memorandum of Understanding (MoU) related to the 

Economic and Financial Assistance Programme for Portugal. 

 

Regulatory Framework 

 

The MoU set as one of its main goals for the financial sector, the strengthening of the 

regulatory framework. For the purpose, the Portuguese Credit Institution Legal Regime was 

substantially amended in February 2012.   

 

The amendments took into account the main principles of the future European Recovery 

and Resolution regime, as indicated in the document “Consultation on Technical Details of a 

Possible European Crisis Management Framework” issued by the European Commission (EC) in 

January 2011, and presently under trialogue discussion between the EC, the European Parliament 

(EP) and the European Council. 

 

As such, and though the final draft of the future Recovery and Resolution Directive has not 

been approved yet at the European level, Portuguese legislation already foresees: (i) the existence 

of a recovery stage and a resolution stage; (ii) the possibility of appointment of a special 

management with extensive powers, particularly in a resolution stage; (iii) the duty of Portuguese 

banks to implement recovery and resolution plans (living wills); (iv) the existence of a resolution 

fund, in addition to a deposit guarantee scheme; and (v) resolution measures, such as the sale of 

assets and bridge banks. 

 

In view of this, many of the changes that occurred after July 1, 2012 in national regulations 

reflect or implement specific aspects of the amendments introduced in the Credit Institution Legal 

Regime in February 2012. 

 

In particular, the Portuguese Central Bank (Banco de Portugal) issued several regulations 

which establish the provisions applicable to the following matters: the content of recovery and 

resolution plans, the rules for implementing a bridge bank, the regulation of the national resolution 

fund as well as of its financing rules. 

 

Supervision of the Banking System 

 

Another main objective of the MoU was the reinforcement of the banking system 

supervision. For the purpose, Banco de Portugal intensified several preventive and monitoring 

measures related to prudential supervision, such as having several full-time on-site teams that 

examine the banks’ activity. 

 

In the second half of 2012,  Banco de Portugal with the support of external auditors 

conducted an on-site Special Inspections Program (SIP) to the eight largest banking groups on a 

consolidated basis, covering specifically their exposure to the construction and real estate sectors 

in Portugal and Spain, as of June 30, 2012
20

. As a result of the SIP, these institutions had to 

increase the value of the impairments recorded for such an exposure by EUR 861 million by the 

end of 2012, of which EUR 472 million referred to impairments due to events that occurred after 

the reference date of the exercise. 
                                                           
20

 The same banking groups had already been involved in a similar exercise, although with a broader scope, in 2011. 
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In the second half of 2013, another similar exercise will take place. The methodological 

details are not known yet. Also in this field, several legal acts were issued by the Portuguese 

Government and Parliament to tackle the problem of non-performing loans which, due to the 

economic situation of the country, have increased in recent years. 

 

Those provisions focus, on the one hand, on establishing mandatory rules and procedures 

on how credit institutions should deal with non performing loans and, on the other, on the 

establishment of a specific legal regime regarding housing non performing loans, whereby debtors 

in default may: (i) request, without penalties, the early refunding of long term financial products 

for the purpose of paying loans in default; and (ii) impose, in specific circumstances, a debt 

restructuring plan to the credit institution. 

 

Recent legislation was also implemented that limits the possibility of credit institutions 

enforcing outstanding mortgages, in cases where the outstanding amounts are low, as well as in 

other circumstances, such as the case where the debtor rents his house for the purpose of dealing 

with a situation of unemployment or whenever the debtors file for divorce. 

Moreover, the rules regarding interest rates applicable to consumer credit contracts were amended. 

The threshold from which interest rates are considered usury was altered. Lastly, the law on 

interest rates applicable in case of default was also amended. 

 

All these new market conduct supervision requirements entailed substantial operational 

costs for banks, in terms of opportunity costs and the need to adapt IT systems to these new 

provisions on non-performing loans, debt restructuring and interest rates applicable to consumer 

credits. 

 

Solvency and Liquidity 

 

The four major Portuguese banking groups had to comply by June 30, 2012 with the 

prudential recommendations defined by the EBA for several European banks, which include a core 

Tier 1 capital ratio of 9% and a buffer for sovereign exposures. Besides the new international 

requisites, Banco de Portugal also increased the minimum core Tier 1 ratio that must be fulfilled 

by Portuguese banks, from 9% to 10% as of December 31, 2012, as defined in the Economic and 

Financial Assistance Programme to Portugal. 

 

Portuguese banks were able to comply with the new rules, achieving an average core Tier 1 

ratio of 11.5% by the end of 2012. It should however be noted that the capital needs imposed on the 

largest Portuguese banks for the achievement of those solvency levels were significantly affected 

by the accommodation of the prudential impacts of the result of the Special Inspections 

Programme, and the partial transfer of banks’ pension funds to the Portuguese Social Security 

System, that occurred in 2011. 

 

Those capital adequacy requirements were mainly achieved by increases in eligible capital, 

although also favoured by the gradual deleverage of banks’ balance sheets. In order to pursue the 

above mentioned impositions, four of the eight largest banking groups had to resort to the 

intervention of the Portuguese State for part of their recapitalization processes, in which the private 

sector also participated. The State subscribed hybrid financial instruments eligible for core own 
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funds issued by all the four banks and capital increases performed by two of them, in the overall 

amount of EUR 7.25 billion. 

 

The State support provided for the recapitalization of three of these banks, amounting to 

EUR 5.6 billion, was entirely financed by the EUR 12 billion Bank Solvency Support Facility 

foreseen in the Economic and Financial Assistance Programme. The fourth bank, being 

state-owned, was not eligible for accessing this facility. By June 2013, EUR 500 million of the 

hybrid instruments issued by one of the institutions under this recapitalization scheme had already 

been repaid. 

 

Lastly, the Government is currently amending the Portuguese Act on the recapitalization of 

credit institutions. Expected forthcoming amendments will allow for the immediate injection of 

public funds on credit institutions, whenever the Central Bank determines that the situation of a 

specific financial institution may pose a systemic risk to the national financial system. 

 

In terms of liquidity, Portuguese banks enjoyed a comfortable position over the past year, 

especially due to the recourse to the non-conventional liquidity measures put up by the ECB, in 

particular the 3-year LTROs, which allowed institutions to increase the maturity of the resources 

drawn from the Eurosystem. Simultaneously, these measures led Portuguese banks to become 

increasingly dependent on ECB funding until the end of the first semester of 2012. However, the 

amounts borrowed from the Eurosystem decreased since then, from EUR 60.502 million in June 

2012 to EUR 49.829 million in April 2013. Furthermore, Portuguese financial institutions have 

built over the period comfortable collateral buffers that allow them to access ECB financing easily, 

if needed. 

 

Deleveraging Process of the Banking System 
 

The Economic and Financial Assistance Programme to Portugal also envisaged a gradual 

and orderly deleveraging of the banking system, which materialized in a recommendation from 

Banco de Portugal for the eight largest banking groups to achieve a loan-to-deposit ratio of 120% 

by the end of 2014. These banks have therefore been adjusting their balance sheets to follow these 

guidelines. At the end of 2012, the loan-to-deposit ratio for the largest Portuguese banks was on 

average close to 120%, which represents a reduction of 8 percentage points in relation to 2011, and 

of 30 percentage points in relation to the maximum recorded level in mid 2010. Whereas in 2011 

the high growth rate of deposits dictated the evolution of the ratio, in 2012 the deleveraging 

process was mainly due to a reduction in the stock of credit. The credit volume net of impairments 

of these banking groups decreased by approximately EUR 11 billion in the second semester of 

2012, amounting to EUR 272 billion at the end of the year. Over the same period, deposits 

decreased EUR 6 billion for a total amount of EUR 221 billion in December 2012. 

  

 

ROMANIA 

 

The period under review witnessed strong advances in the prudential field of credit 

institutions, consisting of the adoption of new provisions focusing on the following:  
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Regulatory Framework  

 

Significant changes in national regulations and prudential/reporting requirements have 

occurred, as follows: 

 

The regulatory framework on classification of loans and investments as well as on prudential 

value adjustments was reviewed and improved by issuance of: 

 

 NBR Order no.9/2012 amending NBR Order no.25/2011 on reporting statements relating 

to the application of NBR Order no.11/2007 on classification of loans and investments and 

establishment and use of prudential value adjustments, during the period 1 January – 31 

December 2012, which improved the reporting framework; 

 NBR Regulation no.16/2012 on classification of loans and investments and establishment 

and use of prudential value adjustments, which led to the permanent application of the 

prudential filters regime as it was implemented during 2012; 

 NBR Order no.15/2012 on reporting statements relating to the application of  NBR 

Regulation no.16/2012  on classification of loans and investments and establishment and 

use of prudential value adjustments, which replaced the previous reporting framework. 

 

The regulatory framework related to savings banks for housing was amended by including 

money saved under the saving contracts that is pledged in bank’s favour in the category of items on 

which the minimum contingent of secured loans is calculated, by issuing NBR Norms no.1/2012 

on amending Art.11 of NBR Norms no.5/2003 on specific operating conditions of savings banks 

for housing. 

 

The EBA reporting requirements in the field of remuneration were transposed in the 

reporting requirements by issuance of: 

 

 NBR Order no.13/2012 on reporting exercise of credit institutions information on 

remuneration of their employees; 

 NBR Order no.14/2012 on reporting exercise of credit institutions information on 

employees which benefit of high level remuneration. 

 

The prudential provisions applicable to credit institutions were also improved by issuing: 

 NBR Regulation No.15 of 19.11.2012 supplementing NBR Regulation no. 18/2009 on 

governance arrangements of the credit institutions, internal capital adequacy assessment 

process and the conditions for outsourcing their activities (published in the Romanian 

Official Journal on December 3, 2012) was issued in order to ensure full compliance with 

ESRB Recommendation of 21 September 2011 on lending in foreign currencies 

(ESRB/2011/1) - section D on Internal Risk Management. The provisions of the 

regulation impose the obligation for credit institutions to incorporate in their internal risk 

management systems the risks incurred by foreign exchange lending and to account for 

these risks in their internal pricing and internal capital allocation. 

 The legislative framework regarding own funds was supplemented by NBR Order no. 

16/12.12.2012 regarding some provisions concerning the determination of own funds in 

the context of the abrogation of NBR Order no.26/2011 regarding some dispositions 
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concerning the application of banking prudential requirements in the context of the 

legislative amendments in relation to the IFRS implementation at solo level which enter 

into force starting 1
st
 January 2012. This Order aims to ensure the applicability of the 

provisions which set the treatment of retained earnings resulting from the application of 

IFRS when computing own funds for the period up to the auditing of the 2012 financial 

statements (which will occur only in 2013) also for the reporting periods between the date 

of the NBR Order no.26/2011 repealing and the date of 2012 financial statements auditing. 

 

The legislative and regulatory framework shall be amended in the context of transposing 

the new Capital Requirements Directive (CRD IV) and review of the regulatory framework that 

will be covered by the Regulation associated with the CRD IV package (Capital Requirements 

Regulation - CRR) in order to pave the way for implementing the respective EU directly 

applicable regulation. The amendment of the legislative framework will have to also take into 

consideration the developments related to the EU Banking Union. 

Conditions for Granting Foreign Currency Loans to Unhedged Borrowers 

  

Considering the NBR obligations to implement the ESRB Recommendations on lending in 

foreign currencies, the central bank issued the Regulation no.17/2012 on lending conditions, 

aiming to enhance the existent regulatory framework with provisions ensuring the compliance 

with the ESRB recommendations A.1, B.2, B.3 and G, i.e.: (i) the obligation for the lenders 

monitored/supervised by the central bank to warn the unhedged applicants for foreign currency 

lending (without a natural or financial hedge) regarding the impact on installments of a severe 

depreciation of the domestic currency or, as the case may be, of  the severe depreciation of the 

domestic currency and the increase of the foreign interest rate; (ii) the obligation for the lenders 

monitored/supervised by the central bank to set up through internal rules that the foreign currency 

loans may only be granted to unhedged non-financial entities which demonstrate their capacity to 

withstand adverse shocks in exchange rates and in the foreign interest rate; (iii) the obligation for 

the lenders supervised by the central bank to set rules for granting and guaranteeing foreign 

exchange loans to unhedged borrowers stricter than those applicable for similar loans in national 

currency; (iv) the obligation for lenders, Romanian legal entities, performing lending activity in 

other Member States to apply the requirements in the field of foreign exchange lending, imposed 

by the competent authorities from the respective host Member States, published on the NBR 

website. 

 

Developments in the Accounting Regulation Field 

 

The financial reporting framework for prudential supervision purposes – FINREP, 

applicable to the credit institutions, as well as the financial reporting framework applicable to 

Romanian branches of credit institutions having their head-offices in other Member States were 

updated by the National Bank of Romania in July 2012 by issuance of the following orders: 

 

 Order no.6/2012 amending and supplementing Order no.1/2011
21

, ensuring the unitary 

application of FINREP consolidated reporting framework, by including in the regulation 
                                                           
21

 NBR Order no.1/2011 approving the Methodological rules regarding the drawing up of the consolidated financial 

statements according to International Financial Reporting Standards, applicable to credit institutions for prudential 

supervision purposes, as subsequently amended and supplemented. 
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the answers provided by the European Banking Authority to FINREP implementation 

questions; 

 Order no.8/2012 amending and supplementing Order no.3/2011
22

, correlating FINREP 

individual reporting framework to FINREP consolidated reporting framework; 

 Order no.7/2012 amending and supplementing Order no.2/2011
23

, ensuring the 

comparability of the financial information requested to Romanian branches of the credit 

institutions having their head-offices in other Member States with FINREP individual 

reporting framework. 

 

Taking into consideration the fact that, starting with the financial exercise 2012, the credit 

institutions apply Accounting regulations according to IFRS
24

, the National Bank of Romania 

issued the following orders: 

  

 Order no.10/2012
25

, the objective of which was to update the Semi-annually accounting 

reporting system, applicable to the entities under the National Bank of Romania accounting 

regulation scope, taking into consideration the Ministry of Public Finance reporting 

requirements, for ensuring an unitary information system at the national level; 

 Order no.1/2013
26

, the objective of which was to regulate the standardized annual 

reporting framework, applicable to the credit institutions for Ministry of Public Finance 

information needs. The order consists of general rules regarding the preparation, signing, 

verification and remittance of the annual reporting to Ministry of Public Finance territorial 

units, the templates for the annual reporting forms, applicable to the credit institutions, as 

well as the control thereof. 

 

As regards the Accounting regulations according to IFRS, they were amended by the 

National Bank of Romania Order no.2/2013
27

. The objective of this order was to add clarity to the 

content of some accounts and provisions of the Accounting regulations according to IFRS for 

ensuring the optimal conditions for a unitary application of those regulations by all credit 

institutions. One of the main provisions of this order is aimed at clarifying the content of the 

allowance accounts for individual impairment losses, so as to result that those accounts refer to the 

                                                           
22

 NBR Order no.3/2011 approving the Methodological rules regarding the drawing up of the individual financial 

statements FINREP according to International Financial Reporting Standards, applicable to credit institutions for 

prudential supervision purposes, as subsequently amended and supplemented. 
23

 NBR Order no.2/2011 approving the Methodological rules regarding the drawing up of the periodic reports 

containing financial and accounting statistical information applicable to Romanian branches of credit institutions 

having their head-offices in other Member States, as subsequently amended and supplemented. 
24

 Accounting regulations according to International Financial Reporting Standards, applicable to credit institutions, 

approved by NBR Order no.27/2010, as subsequently amended and supplemented. 
25

 NBR Order no.10/2012 for the approval of the Semi-annually accounting reporting system, applicable to the entities 

under the National Bank of Romania accounting regulation scope. 
26

 NBR Order no.1/2013 for the approval of the Methodological rules regarding the preparation of the annual 

accounting reporting for Ministry of Public Finance information needs, applicable to the credit institutions. 
27

 NBR Order no.2/2013 amending the Accounting regulations according to the International Financial Reporting 

Standards, applicable to the credit institutions, approved by National Bank of Romania Order no.27/2010. 
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specific allowances for individually assessed financial assets, irrespective of the significance 

degree of the related financial assets. 

 

 

SINGAPORE  
 

Overview  

 

Regulation  

 

There have been significant regulatory changes, particularly in the areas of: (i) capital 

requirements, (ii) residential property loans, (iii) enhanced safeguards for retail investors in 

investment products, (iv) regulation of the derivatives market in Singapore, (v) regulation of 

financial holding companies, (vi) risk management practices, (vii) enhanced framework for 

resolution of financial institutions, and (viii) related party transactions.  

 

Significant Developments in Banking  
    

Capital Requirements for Banks 

 

On 14 September 2012, MAS issued a revised MAS Notice 637 to implement the Basel III 

capital framework in Singapore with effect from 1 January 2013. The revised Notice requires 

Singapore-incorporated banks to meet capital adequacy standards that are higher than the Basel 

capital standards. Singapore-incorporated banks are required to maintain a minimum Common 

Equity Tier 1 capital adequacy ratio (CAR) of 6.5% and Tier 1 CAR of 8% from 1 January 2015. 

MAS’ requirement for Total CAR remains unchanged at 10%. Taking into account the capital 

conservation buffer requirement of 2.5%, Singapore-incorporated banks will have to maintain a 

Common Equity Tier 1 CAR of at least 9%, compared to the Basel III requirement of 7%. The 

revised Notice also implements the Basel III capital reforms on raising the quality of capital, 

enhancing risk coverage, and introducing the requirements on capital conservation and 

countercyclical capital buffers and monitoring of the leverage ratio. This will further strengthen 

the ability of Singapore-incorporated banks to operate under stress conditions, and help safeguard 

financial stability.  

 

MAS amended MAS Notice 637 further in the fourth quarter of 2012 to implement capital 

requirements for bank exposures to central counterparties and disclosure requirements on 

composition of capital, issued in 2012 by the Basel Committee on Banking Supervision (BCBS) as 

part of Basel III requirements. Singapore-incorporated banks are required to comply with the 

disclosure requirements from the date of publication of their first set of financial statements 

relating to a balance sheet on or after 30 June 2013. 

 

Amendments to the MAS Act 

 

To strengthen the regulatory framework for the resolution of financial institutions in the 

light of global developments and to enable MAS to exercise a wider range of options in dealing 

with a failed financial institution, MAS has amended the MAS Act to expand the existing 

resolution regime applicable to banks and insurers to a wider group of financial institutions.  The 
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MAS Act has also been amended to introduce a framework for issuance of book-entry securities by 

MAS and the appointment of primary dealers for this purpose. 

 

Changes to Qualifying Full Bank (“QFB”) Programme 

 

To encourage foreign banks to deepen their roots in Singapore in a way that strengthens 

Singapore’s financial stability, MAS may grant a very small number of QFBs determined to be 

significantly rooted an additional 25 places of business, of which up to 10 may be branches, as part 

of an overall package negotiated under free trade agreements (FTAs) with these QFBs’ home 

countries. In determining whether a QFB is significantly rooted, MAS will consider a range of 

quantitative and qualitative attributes that demonstrates the QFB’s ability and willingness to 

support Singapore’s financial stability and development. 

 

In addition, MAS will require existing QFBs that are important to the domestic market, as 

well as new QFBs offered under future FTAs, to locally incorporate, at minimum, their retail 

operations so as to enhance depositor protection.  In determining whether a QFB will be required 

to locally incorporate its retail operations, MAS will review factors such as the QFB’s market 

share of domestic deposits.  QFBs have greater branching privileges than other foreign banks, and 

hence, greater access to the retail market.  

 

Residential Property Loans  

 

MAS introduced two rounds of property market measures in 2012 and early 2013 to foster 

long term stability in the property market.  On 5 October 2012, MAS capped the tenure of loans 

granted by financial institutions for the purchase of residential properties at 35 years. In addition, 

loans with tenures exceeding 30 years would face significantly tighter loan-to-value (LTV) 

limits.  For housing loans granted to non-individuals, the LTV limit was lowered from 50% to 

40%.  

 

On 11 January 2013, MAS further lowered the LTV limits for property purchases by 

individuals with one outstanding housing loan from 60% to 50%, and by individuals with two or 

more outstanding housing loans from 60% to 40%.  Loans with tenures beyond 30 years will have 

their respective LTVs lowered by a further 20%. MAS also increased the minimum cash down 

payment requirement from 10% to 25% for property purchases by individuals with at least one 

outstanding housing loan. This has the effect of reducing the amount of savings from a borrower’s 

Central Provident Fund account that can be used towards the initial down payment for a property 

purchase. The LTV limit for housing loans to non-individuals was further lowered to 20%.    

 

Credit Card and Unsecured Credit Rules 

 

MAS issued a consultation paper on proposed changes to the credit card and unsecured 

credit rules.  The proposed changes are aimed at improving financial institutions' lending and 

disclosure practices, empowering individuals to make better borrowing decisions, and helping 

individuals who are at risk of credit problems avoid getting into greater debt. 
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Motor Vehicle Loans 

 

On 25 February 2013, MAS introduced financing restrictions on motor vehicle loans 

granted by financial institutions.  The tenure of motor vehicle loans was capped at 5 years while 

the loan-to-value (LTV) was limited to a maximum of 50% or 60% depending on the open market 

value of the motor vehicle. The restrictions were put in place to encourage financial prudence 

among consumers and to moderate demand for motor vehicles.  

 

MAS Guidelines for Risk Management Practices 

 

MAS issued the revised Guidelines on Risk Management Practices as part of a periodic 

review process to maintain their continued relevance.  The guidelines provide guidance on sound 

risk management practices to financial institutions supervised by MAS.  They cover credit, 

market, liquidity, operational, technology and insurance business-related risks, internal controls, 

and the role of an institution’s Board of Directors and senior management.  Financial institutions 

should adopt the practices recommended in these guidelines where applicable and to the extent 

commensurate with the nature, size and complexity of its business activities. 

 

Requirements pertaining to Related Party Transactions 

 

MAS introduced new requirements to enhance oversight by banks’ Board and management 

over banks' transactions with their related parties, so as to address the risk of abuses arising from 

conflicts of interest and for alignment with international best practices. The new MAS Notice 643 

sets out, among other things, requirements for banks to conduct all transactions with related parties 

on an arm’s length basis, identify all related parties and monitor all related party transactions on an 

ongoing basis. The Notice also requires a bank to obtain prior approval by a special majority of 

three-fourths of its Board for material related party transactions, and transactions with terms and 

conditions that differ from those ordinarily offered to non-related parties. Similarly, the write-off 

of any exposure of a bank to any of its related parties must be subject to prior approval by a special 

majority of the bank’s Board.   

 

Significant Developments in Banking and Insurance 
 

Regulatory Framework for Financial Holding Companies 

 

On 8 April 2013, the Financial Holding Companies Act (FHC Act) was enacted to extend 

MAS’ regulatory powers to non-operating holding companies that hold as subsidiaries, banks or 

insurance companies in Singapore. This new legislative initiative supports the established concept 

of group supervision. Under the FHC Act, MAS can designate an FHC for regulation where the 

FHC is an ultimate holding company of a financial group headquartered in Singapore or where 

doing so will strengthen its supervision of the Singapore bank or insurance subsidiary. The 

regulations are aimed at mitigating intra-group contagion risk, preventing the multiple use of 

capital within the group, and limiting group concentration risk exposures. 

 

Significant Developments in Securities  
 

Raising the Bar for the Financial Advisory Industry  
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On 5 March 2013, MAS issued a consultation paper on the recommendations of the 

Financial Advisory Industry Review.  These recommendations aim to enhance standards of 

practice in the financial advisory industry and improve efficiency in the distribution of life 

insurance and investment products in Singapore.  The recommendations are classified along the 

following key thrusts: 

 

 Raising the Competence of Financial Advisory Representatives 

 Raising the Quality of Financial Advisory Firms 

 Making Financial Advising a Dedicated Service 

 Lowering Distribution Costs by Enhancing Market Efficiency 

 Promoting a Culture of Fair Dealing 

 

Regulation of Derivatives Market in Singapore 

 

MAS is proposing to introduce legislative amendments to implement the reforms relating 

to the regulation of OTC derivatives. The amendments aim to expand the scope of the Securities 

and Futures Act (“SFA”) to regulate OTC derivatives by (i) mandating the central clearing and 

reporting of OTC derivatives; (ii) extending the current regulatory regimes for market operators, 

clearing facilities and capital market intermediaries to OTC derivatives; and (iii) introducing a new 

regulatory regime for trade repositories. 

 

Guidelines on Addressing Conflicts Of Interest Arising from Issuing or Promulgating Research 

Analyses or Research Reports 

 

On 2 April 2013, MAS issued a set of Guidelines, setting out examples of potential 

conflicts of interest that may arise from issuing or promulgating research analyses or research 

reports concerning any investment product, and the standards and practices expected of a financial 

institution and its representatives to address such conflicts. 

 

Regulatory Capital Framework for Capital Market Services Licensees  

 

On 3 April 2013, MAS issued revisions to the capital requirements of capital markets 

services licensees (CMSLs) to enhance the risk-sensitivity of the capital framework and strengthen 

the quality of capital of CMSLs. The enhanced capital requirements will further strengthen the 

ability of CMSLs to withstand the risks to which their business is subject and help safeguard 

financial stability. 

 

Note: click on link below for table listing significant legislative developments and regulatory 

actions by MAS to address the causes and consequences of the financial crisis: 

http://www.iib.org/associations/6316/files/Singapore_summary_link.pdf 

 

 

  

 

 

 

 

http://www.iib.org/associations/6316/files/Singapore_summary_link.pdf
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SOUTH AFRICA   

 

Significant Developments in the Financial Sector 

 

Solvency Assessment and Management Regime (SAM) 

 
Since embarking on the development of the SAM regime during 2009, there has been 

significant progress in the development and implementation of the regime. The most recent 

developments in this regard are discussed below. 

 

Revision of timeline: The effective date for the SAM regime for all insurers and reinsurers 

has been postponed to 1 January 2016 in response to stakeholder input and to ensure a rigorous 

approach to the implementation of the SAM framework. 

 

Interim measures: A draft Insurance Laws Amendment Bill providing for transition 

measures to address particular concerns related to governance, internal controls and risk 

management in the insurance sector, as well as insurance group regulation, was introduced in June 

2013. 

 

Impact assessments: To date two quantitative impact studies having been completed. A 

separate study gauging the readiness of insurers and insurance groups to implement the Pillar II 

component of the SAM framework has also been conducted. The SAM Pillar II Readiness Review 

report was published in June 2013.  

 

An Economic Impact Study to assess the impact that SAM may have on the wider 

economy will be conducted in 2013.  

 

A compulsory third quantitative impact study will be undertaken in the third quarter of 

2013, to inform the SAM Economic Impact Study.  

 

Parallel run: In order to facilitate a smooth transition to the new regime, a two-phased 

parallel run is envisaged: 

 A “light” phase whereby reporting will be largely based on the quantitative impact 

study templates, with simplified specifications in some areas. This part of the parallel 

run will be conducted during the second half of 2014. 

 A “comprehensive” phase consisting of the completion of the full set of quantitative 

reporting templates along with an ORSA exercise, to be conducted throughout 2015. 

 

Treating Customers Fairly Initiative 

 
South Africa continues with the development and implementation of its Treating 

Customers Fairly (TCF) programme, initiated in 2010. The process will entail the development of 

appropriate regulatory and supervisory frameworks to deliver TCF, including extensive 

engagement with other relevant regulators, the financial services industry and other stakeholders.  

 

There has been significant progress in the development and implementation of the TCF 

programme. Steps taken in the 2012/13 financial year include the following: 
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 A TCF baseline study has commenced.  A representative sample of firms completed 

the self-assessment process and submitted their responses to the FSB. Responses are in 

the process of being analysed, and a report on the study findings will be produced 

during 2013.  The intent is to assess the TCF readiness of the financial services industry 

and its sub-sectors, to assist industry and the FSB in identifying and prioritising current 

key risks to fair customer outcomes.    

 Templates for Key Information Documents (KIDs) are being developed, which 

suppliers of retail financial products will be required to provide to customers prior to 

point of sale.  These KIDs aim to support informed decision making and product 

comparisons, by highlighting key benefits, risks and costs of products in a simple, 

standardised format.  

 Standardised requirements for the reporting of customer complaints are being 

developed.  Voluntary ombudsman schemes (including for insurance and banking) 

have agreed to use TCF principles when reviewing complaints from an equity 

perspective. 

 

Intermediary Services and Related Remuneration 

 
As reported previously, the FSB initiated a project in November 2011 to review the 

definition of intermediary services in South Africa’s current insurance laws and to reform related 

remuneration structures to promote appropriate, affordable and fair advice to policyholders and 

support a sustainable business model for financial advice.  

 

The project is being broadened into a full cross-sector Retail Distribution Review (RDR), 

against the background of the broader TCF framework. The project is also being approached from 

the context of the enhanced future market conduct regulation mandate of the FSB in the “Twin 

Peaks” regulatory framework.  

 

A discussion paper in this regard will be published in 2013. 

 

Consumer Credit Insurance 

 

Given the importance of the South African consumer credit insurance (CCI) sector in terms 

of its size and impact on lower income groups, a CCI task team comprising the National Treasury, 

the FSB, the National Credit Regulator, the Competition Commission and the Actuarial Society of 

South Africa has been established to review CCI practices in the market and to make 

recommendations on how best to address any market conduct shortcomings (including through 

legislation). 

 

In order to gain a better understanding of prevailing market practices and the CCI market 

segment, the CCI task team requested information from insurers in 2012.  

 

The information submitted is being assessed to identify trends and patterns, and any market 

conduct shortcomings, to assist the CCI task team in make appropriate recommendations. 

A discussion paper in this regard will be published in 2013. 
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The Regulation of Hedge Funds in South Africa (September 2012) 

 

In September 2012, the National Treasury and the Financial Services Board of South 

Africa released a document entitled “The Regulation of Hedge Funds in South Africa”. The 

purpose of the document is to provide a framework on the proposed regulation of hedge funds. The 

proposal is to regulate and supervise certain hedge fund structures under the existing Collective 

Investment Scheme Control Act (2002) with the creation of a new and separate category for hedge 

funds as a collective investment scheme (through the insertion of a separate chapter in the Act 

dealing with hedge funds). The regulatory objectives of the changes are: to ensure greater investor 

protection; to prevent systemic risk; to promote market integrity; to enhance transparency. The 

regulatory framework proposed introduces the distinction between two types of hedge funds, 

namely restricted funds and retail funds.  

 

JSE Clearing House (Safcom) compliance with CPSS-IOSCO qualifying principles (December 

2012) 

 
Safcom, the JSE’s clearing house for derivatives and cash bond markets was certified as a 

qualifying central counterparty (CCP) by the Financial Services Board of South Africa as a result 

of compliance with the principles issued by the Bank for International Settlements (BIS) and 

International Organisation of Securities Commissions (IOSCO). The certification enhances the 

credibility of the South African financial markets as a foreign investment destination. More 

specifically, the establishment of a qualifying CCP in South Africa is a key enabler for the 

derivatives market for the implementation of Basel III. The ability to clear trades through a 

CPSS-IOSCO compliant Safcom will have a material impact on both Clearing Member and 

Trading Member capital, translating into lower capital adequacy requirements and improved 

liquidity in the marketplace. 

 

The Financial Markets Act (February 2013) 

 
The Financial Markets Act No. 19 of 2012 (FMA) was gazetted on 1 February 2013 and 

will take effect on 3 June 2013 to replace the Securities Services Act No. 36 of 2004 (SSA). The 

FMA provides for the regulation of financial markets, the licensing and regulation of securities 

exchanges, central securities depositories, clearing houses and trade repositories. It also regulates 

securities trading, clearing and settlement and the custody and administration of securities. It sets 

rules for the proper conduct of market players by prohibiting insider trading and other market 

abuses. The review of the SSA was necessitated by the need to align the legislation governing 

South African financial markets with international standards.   

 

Gateway to Africa (February 2013) 

 
The National Treasury made provision for the establishment of a subsidiary to hold African 

and offshore operations (HoldCo) by all JSE-listed entities. Each JSE-listed company is entitled to 

establish one Gateway subsidiary, which will not be subject to foreign exchange restrictions, in an 

initial pilot phase of the reform (the dispensation might thereafter be extended to other entities). 
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Other reforms of the securities industry 

 

In 2010, South Africa eliminated restrictions on investments “passing through” the country 

to the rest of Africa through specific tax and exchange control rules that apply to qualifying 

international headquarter companies.   In an extension of this dispensation, the National Treasury 

announced in February 2013 that international headquarter company status is now allowed for 

companies with shares and debt listed on the JSE. 

 

A limited number of financial institutions have been allowed to operate gold 

exchange-traded funds. Government proposes to open this product to other qualifying institutions, 

and to allow commodity exchange-traded funds, including platinum (such funds will be classified 

as domestic assets for prudential purposes).  Government has further proposed that authorised 

dealers be allowed to accept non-rand collateral for securities lending transactions with 

non-residents as a pilot project.  Debt and equity instruments issued by entities in the Common 

Monetary Area (CMA) will now be classified as domestic assets, and the listing process will be 

streamlined, and the JSE will be allowed to offer African agricultural commodity derivative 

contracts in foreign currency subject to certain requirements. 

 

Regulatory Reform Efforts 

 
Regulatory/supervisory structures, including changes in the organization and/or responsibilities 

and powers of regulatory, central bank and other governmental authorities in the financial sector 

 
Under the proposed “twins peaks” model of regulation, the South African Reserve Bank 

(SARB) will be responsible for the prudential supervision of the banking and insurance sectors. 

The Bank Supervision Department (BSD) of the SARB will remain responsible for the supervision 

of the banking sector. The Registrar of Banks will be the operational head of the BSD. It is likely 

that a separate Insurance Supervision Department (ISD) will be created in the SARB that will be 

responsible for the supervision of the insurance sector. It is most likely that a Registrar will be 

responsible for the ISD or that separate Registrars will be appointed as the operational head(s) for 

the short- and long-term insurance sectors. Supervision of the pension fund and collective 

investment industries will remain with the Financial Services Board (FSB) at this stage. 

 

The SARB’s financial stability mandate is being firmed in new legislation in terms of 

which the twin peaks regulatory architecture will be established. As such, the SARB will be 

responsible for developing macroprudential tools and the use thereof. As part of the financial 

stability mandate of the SARB, it will also have to conduct conglomerate supervision and 

oversight over financial market infrastructure.  

 

Although the SARB has an explicit financial stability mandate, it remains a shared 

responsibility in which other key stake holders also have a role to play. Market conduct 

supervision of all sub-sectors of the financial system will be the responsibility of the FSB under the 

twin peaks model of regulation.  The coordination of policies will be achieved through the 

establishment of a Financial Stability Oversight Committee (FSOC), which is expected to consist 

of representatives from the SARB ‘s micro and macroprudential regulators, the market conduct 

regulator and with the National Treasury as observes.  
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Imposition of enhanced capital and liquidity requirements, including stress testing and contingent 

capital requirements 

 

Shading indicated transition periods – all dates are as 1 January 

 
Basel 

III 
2013 2014 2015 2016 2017 2018 2019 2020 

Common Equity Tier 1 requirements (CET1)          

Minimum CET1 Ratio (per Basel II) 4.5% 3.5% 4.0% 4.5% 4.5% 4.5% 4.5% 4.5% 4.5% 

Pillar 2A for CET1  1.0% 1.5% 2.0% 1.75% 1.5% 1.0% 0.50%  

Minimum CET1 plus Pillar 2A  4.5% 5.5% 6.5% 6.25% 6.0% 5.5% 5.0%  

Phasing in of D-SIB requirements at CET1 level
28 

    25% 50% 75% 100%  

Capital Conservation buffer29 2.5%    0.625% 1.25% 1.875% 2.5%  

Countercyclical buffer (maximum per cent, if i

mposed 
2.5%    0.625% 1.25% 1.875% 2.5%  

Tier 1 requirements (T1)          

Minimum tier 1 Ratio (per Basel III) 6.0% 4.5% 5.5% 6.0% 6.0% 6.0% 6.0% 6.0%  

Pillar 2A for T1  1.5% 1.5% 2.0% 1.5% 2.5% 1.0% 0.75%  

Minimum T1 plus Pillar 2A  6.0% 7.0% 8.0% 7.5% 7.25% 7.0% 6.75%  

Phasing in of D-SIB requirements at Tier 1 level
1 

    25% 50% 75% 100%  

Total capital requirements          

Minimum Total Capital Ratio (per Basel III) 8.0% 8.0% 8.0% 8.0% 8.0% 8.0% 8.0% 8.0%  

Pillar 2A for Total Capital (Maximum 2.0%)  1.5% 2.0% 2.0% 1.75% 1.50% 1.25% 1.0%  

Minimum Total Capital plus Pillar 2 A  9.5% 10.0% 10.0% 9.75% 9.5% 9.25% 9.0%  

Phasing in of specified D-SIB charge at Total Ca

pital level1 
    25% 50% 75% 100%  

Capital instruments that no longer qualify as add

itional Tier 1 or Tier 2 capital 
Phased out over 10-year horizon beginning 2013 

 

 

The capital framework for South Africa including phase in arrangements are detailed in 

Directive 5 of 2013 available on the South African Reserve Bank website.  Stress testing of capital 

and liquidity take place on a regular basis, via the QIS of the BIS which uses the framework in 

2019 as a basis for capital, and through specific bank data collected on a monthly basis, and via 

direct interaction with banks. 

 

Guidance Note 5/2012 addresses the additional liquidity requirements of the Liquidity 

Coverage Ratio under Basel III and the provision of a contractual committed liquidity facility that 

will assist banks in meeting this new requirement. 
                                                           
28

 The aggregate requirement for Pillar 2A and D-SIB will not exceed 2,0 per cent for CET1, 2,5 per cent for Tier 1 and 3,5per cent in respect of the 

total capital-adequacy ratio 
29

 The capital conservation buffer together with the countercyclical buffer will be applied at CET1 level and will also be required to be met at both 

a Tier 1 and Total capital level. 
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Resolution planning/ “living will” requirements 

 
The Financial Stability Board (FSB)’s issued two papers in October 2011 (Key attributes 

of effective resolution regimes) and November 2012 (Recovery and resolution planning: making 

the key attributes requirements operational). During 2012 and 2013, the BSD in the SARB focused 

on the development of recovery and resolution plans (RRPs) by all banks registered in South 

Africa. RRPs were identified as one of the flavour-of-the-year topics to be discussed at a bilateral 

meeting held between the BSD and the board of directors or senior management of each bank for 

both the 2012 and 2013 calendar years. The minimum requirements of recovery plans were 

communicated to banks in various guidance notes, and the BSD has also held workshops with the 

five largest banks in South Africa to discuss the development of their recovery plans and to 

provide guidance on gaps identified. 

 

The BSD’s expectation is for banks in South Africa to develop integrated recovery plans 

by the end of 2013. These recovery plans should contain the details of how a bank’s management 

and board of directors will execute the identified recovery options in order to recover from a severe 

financial crisis. Recovery plans are required to address scenarios of liquidity stress, capital 

inadequacy and operational disruption of critical functions. The recovery plans should include, 

inter alia, identified trigger points at which the recovery plans would be evoked, clear escalation 

procedures and interventions required in various stress scenarios. The treatment of branches and 

subsidiaries of banking groups in these stress scenarios should also receive attention. 

 

The SARB, having been identified as the Resolution Authority in terms of the Twin Peaks 

regulatory architecture, will be responsible for the development of resolution plans for the 

domestic systemically significant banks in South Africa. Resolution plans provide details on how 

supervisors would resolve a bank if the recovery actions identified by the bank itself fail, with the 

minimum cost and use of public funds.  

 

Other prudential or regulatory limitations on financial institutions’ activities, including 

limitations on incentive compensation arrangements 

 

No particular limitations on financial institutions have been made by the South African 

bank regulator apart from those affected by second round effects of the Regulations to the Banks 

Act. 

 

Regulation of over-the-counter (OTC) derivatives, including registration of derivatives dealers 

and the imposition of execution, clearing and reporting requirements on OTC derivatives 

transactions 

 

The Financial Markets Act provides a framework for the registration of derivative dealers 

together with mandatory reporting and clearing but does not impose an execution venue on the 

market. 

 

Risk restraints similar to the proprietary trading restrictions contained in the U.S. “Volcker Rule” 

 

The South African regulators have not had to become engaged in the management of risk at 

banks by placing limits on their proprietary trading exposures. There are inherently punitive 
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consequences to proprietary trading embedded in the Basel 2.5 rules which have been effective in 

South Africa since January 2012.   Some banks have shown a notable change in the proprietary 

trading appetite as a consequence. 

 

The establishment of special resolution regimes 

 
In terms of the twin peaks regulatory architecture, the SARB will become the 

administrative resolution authority for systemically significant banks, non-bank financial 

institutions, financial market infrastructure and financial conglomerates. As part of this process, 

new legislation is being drafted to bring South Africa’s current resolution in line with the FSB’s 

Key Attributes of Effective Resolution Regimes.  

 

Once the relevant legislation has been finalised, the resolution authority is expected to have 

an extended range of powers that will include the ability to establish bridge institutions, 

recapitalisation through bail-in, override shareholders rights, restructure balance sheets, and 

ensure that critical functions continue. All systemically significant elements of the financial 

system should have RRPs in place, and crisis management groups (CMGs) will be established with 

countries in which South African banks have a significant presence, particularly in Africa. The 

establishment of a deposit insurance/guarantee framework is also currently receiving attention 

from both the SARB and National Treasury. 

 

As applicable with respect to any of the foregoing, efforts undertaken by your home country 

authorities to consult and coordinate with their counterparts in other countries 

 

The potential costs and constraints imposed on non-US banks doing business with US 

persons through the Dodd-Frank Act have required dialog between local regulators and the few US 

agencies that have already attempted to impose them.  Issues such as substitutive compliance, 

extraterritoriality and the one-sided cost of compliance are being discussed. 

  

 

SPAIN 

 

 As in previous years, the legislative activity that has taken place in Spain during the period 

under review has largely been as a result of the need to transpose into Spanish law applicable 

European Directives and, with respect to financial matters, laws corresponding in certain part to 

the various agreements adopted by the European Union Bodies.  The most significant of these 

measures are the following: 

 

 Law 8/2012, of 30 October, which has stated the cleaning-up and sale process of the real 

estate assets belonging to the financial sector. 

 

 Law 9/2012, of 14 November, which has established the financial entities’ new recovery 

and resolution framework. 

 

 Royal Decree 1082/2012, of 13 July, which has concluded the incorporation of the 

Directives 2009/65/EC, 2014/43/EC and 2010/44/EU, regarding the undertaking for 

collective investment in transferable securities’ framework. 
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 Royal Decree 1559/2012, of 15 November, which has stated the legal regime of the real 

state assets’ management companies. 

 

 Royal Decree 1698/2012, of 21 December, which has incorporated the Directive 

2010/73/EU, of 24 November, amending Directives 2003/71/EC on the prospectus to be 

published when securities are offered to the public or admitted to trading, and 

2004/109/EC, on the harmonisation of transparency requirements with regard to 

information about issues whose securities are admitted to trading on a regulated market. 

 

 In addition to the foregoing provisions, laws have also been enacted to respond to the 

current difficult economic situation. The most significant of these measures are the following: 

 

 Law 16/2012, of 16 December, containing fiscal measures for the consolidation of the 

public accounts and to enhance the economic activity. 

 

 Law 1/2013, of 14 May, containing measures reinforcing the mortgage debtors’ protection 

and promoting debts’ restructuring and social renting. 

 

 Royal Decree-Law 20/2012, of 13 July, on measures to assure budgetary stability and 

enhance competitiveness. 

 

 Royal Decree-Law 21/2012, of 13 July, on measures of liquidity for the Public 

Administrations and in the financial sector. 

 

 Royal Decree-Law 27/2012, of 15 November, on urgent measures to reinforce mortgage 

debtors’ protection. 

 

 Royal Decree-Law 6/2013, of 22 March, on certain financial and investment products 

undertakers’ protection and other financial measures. 

 

 Other notable measures adopted are the following: 

 

 Royal Decree 256/2013, of 12 April, adopting the suitability of members of the 

management body and key function holders’ guidelines of the European Banking 

Authority. 

 

 Order of the Economy Minister ECC/2502/2012, of 16 November, establishing the 

procedure to make complaints before the Financial Supervisors. 

 

 Order of the Economy Minister ECC/1762/2012, of 3 February, on measures regarding 

remunerations in those financial entities receiving public aid. 

 

 Order of the Economy Minister ECC/461/2013, of 20 March, stating the structure and 

contents of the Corporate Governance Annual Report and Remunerations Annual Report, 

that listed companies, savings banks and other securities issuers have to elaborate and 

publish once a year. 
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SWEDEN  
 

Bank Results and Key Figures 

 

The description focuses on the four major commercial banks in Sweden. They jointly 

represent about 70 per cent of the market. These major banks have considerable activities in 

markets outside Sweden. The text is mainly based on the Swedish Central Bank’s (The Riksbank) 

Financial Stability Report and National Institute of Economic Research (NIER). 

 

Market Developments 

 

GDP in Sweden stagnated in the fourth quarter of last year. However, the tendency was 

somewhat less weak than expected, and the confidence indicators in the Economic Tendency 

Survey (NIER) have subsequently risen. For Sweden, the slow recovery in other countries means 

that domestic demand will be more important as a driving force for the economy than in recent 

economic upturns. Exports, which were up by about 1 percent last year, will show the same 

lacklustre increase this year. This will curb manufacturing output, which decreased last year and 

remains below the levels before the financial crisis. Moreover, the spare production capacity is 

found primarily in manufacturing.  

 

With the weak tendency in manufacturing, investment in that sector will decrease this year, 

but recently households have become more optimistic about the development of the housing 

market, so that an upturn may come there very soon. Domestic demand has shown a stronger 

tendency, thus helping production of housing and services to recover fully since the financial crisis, 

even if the levels at the end of 2012 did not fully reach their trend rate of increase.  

 

The effective nominal rate of exchange as measured by the KIX is now almost as strong as 

before the fixed exchange rate was abandoned in November 1992.  

 

Unemployment has continued rising and is just over 8 percent, but there are now signs that 

the increase is slowing. However, there will be no clear downturn until early in 2015, and when 

unemployment has dropped to its estimated equilibrium level in 2017, Sweden will have had an 

abnormally high unemployment rate for over 8 years.  

 

Inflation as measured by the CPIF has hovered around 1 percent since the end of 2011 and 

is showing no signs of an upward shift any time soon.  

 

Household Loans 

 

Housing prices have continued to rise and Swedish households expect this trend to 

continue. This is partly due to the fact that household confidence in the Swedish economy has 

increased and that interest-rate expectations are low. The prices of both tenant-owned apartments 

and single-family houses have also increased recently, which has contributed to the growing 

optimism. However, prices for tenant-owned apartments have increased significantly faster than 

prices for single-family houses. 
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Housing construction has been low for quite some time now, which is one of the reasons 

behind the substantial price increases on the Swedish housing market in recent decades. The low 

level of new construction can partly be explained by high land and construction costs and partly by 

the fact that planning, construction and environmental legislation set stringent standards for the 

type of housing that may be built. The municipal land monopoly also means that Sweden's 

municipalities govern the standard of new housing projects, which affects both the willingness to 

build and competition. The rental regulation may also have reduced interest in building new rental 

apartments and made other investment alternatives more attractive. For example, the number of 

rental apartments remained unchanged between 1990 and 2011 while the number of tenant-owned 

apartments increased by 50 per cent during the same period. 

 

As the percentage of tenant-owned apartments has increased, the level of household debt 

has also increased. This is because the majority of households that buy a tenant-owned apartment 

take out a mortgage.  

 

After slowing down in 2012, the rate of growth in household debt has again begun to 

increase. The initial slowdown was probably due to the uncertainty about developments in the euro 

area and the fact that the households' confidence in their own financial situation and the Swedish 

economy was relatively low, at the same time as interest rates in Sweden were relatively high. The 

banks have also tightened their credit standards. Apart from the mortgage cap requiring capital 

investment, the banks now demand that new borrowers amortise their loans to a greater extent than 

previously. However, since the turn of the year there have been signs that household debt has once 

again begun to increase at a relatively rapid rate, which can partly be related to the increasing 

confidence of the Swedish households. 

 

The level of indebtedness varies widely among new mortgage borrowers. This is revealed 

by the random sample in Finansinspektionen's survey of the Swedish mortgage market. There are 

also regional differences with regard to indebtedness. Debt ratios are much higher in the 

metropolitan areas, for example, than they are in the rest of the country. However, the aggregate 

debt ratio for the household sector as a whole is significantly lower than the debt ratio for new 

borrowers throughout Sweden. This difference is due to the fact that the aggregated measure 

includes households that do not have debts but do have incomes. The sampling in the survey also 

reveals that average indebtedness has decreased over the years. 

 

Corporate Loans 

 

Corporate borrowing decreased last year. This relates to the weak economic climate which 

has led the companies to reduce their level of investment. Some companies have also found it more 

difficult to fund their operations, which may have contributed to the decline in credit growth. 

Among the companies stating that they have found it difficult to find funding, the majority say that 

the main reason is that it has become more difficult to get bank loans. As the level of corporate 

investment is expected to remain largely unchanged in 2013, the companies' debts are expected to 

grow only marginally during the year. 

 

The development of the commercial property market was relatively stable in 2012. The 

market has adjusted to the current economic situation, which is reflected, for example, in the fact 

that the price increases of recent years have come to a halt. The picture is mixed, however, as the 
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demand for centrally-located office premises increased somewhat in 2012. For example, rents and 

average prices per square metre increased in central Stockholm. 

 

Lending and Credit Risk 

 

The major banks' lending has increased at a relatively moderate rate over the last six 

months. The increase mainly comes from operations in Sweden and the other Nordic countries, 

where the banks also have the greater part of their lending. Seen over a longer period of time, 

lending has also increased primarily in Sweden and the other Nordic countries, while lending in 

countries where the Swedish banks were previously expanding, such as the Baltic countries, has 

declined. 

 

The loan losses of the major Swedish banks are still at low levels. One reason for this is that 

the banks have continued to roll back earlier provisions as loans losses have not been as high as 

expected. These roll-backs mainly come from the Baltic countries, where Swedbank and SEB in 

particular made substantial provisions in 2009 and 2010. Over the last 12 months, the banks’ total 

loan losses have amounted to just under SEK 11 billion, which corresponds to 0.15 per cent of 

their lending to the public. This can be compared with the average loan-loss level of just over 0.20 

per cent since the mid-1990s. 

 

Earnings and Profitability 

 

The major Swedish banks' earnings, that is, their profits before loan losses, have increased 

somewhat over the last six months. This is mainly because net interest income has increased. The 

net interest income has primarily been affected by an increase in deposit and lending volumes.  

 

The major banks' earnings have also increased as a result of cost savings. Several banks 

have introduced a range of cost-cutting programmes or cost ceilings to improve their profitability. 

These measures have helped to keep their costs more or less unchanged or even to reduce them 

slightly in recent quarters. As their incomes have increased, this has also had a positive effect on 

earnings. 

 

The profitability of the major Swedish banks is high in an international comparison. 

Profitability, measured as return on equity, fell substantially in both Swedish and other European 

banks following the financial crisis in 2008-2009. However, the earnings of the major Swedish 

banks have increased since then and their loan losses have also been relatively low. Many 

European banks, on the other hand, have had considerable loan losses in recent years and have also 

been forced to make significant write-downs, for example in their government-bond holdings. The 

relatively high profitability of the major Swedish banks is also one of the reasons why they on 

average have a higher value on the stock market than both US and other European banks. 

 

However, the profitability of the major Swedish banks is lower today than in the years prior 

to the financial crisis. The main reason for this is that their earnings have not increased at the same 

rate as their assets. In other words, the return on the banks' total assets is lower today than it was 

earlier. In addition, the banks have increased the proportion of equity somewhat, which has also 

reduced their profitability. 
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Capital 

 

The major Swedish banks have continued to increase their core Tier 1 ratios. All of the 

major banks now have CET 1 ratios above ten per cent, which is the minimum level that the 

Riksbank has recommended the banks to maintain from 1 January this year. The increase in the 

banks' core Tier 1 ratios in recent years is partly due to the fact that they have increased their equity 

by retained earnings. However, the largest part of the increase relates to a decrease in 

risk-weighted assets. As the core Tier 1 capital ratio is a ratio between the banks' core Tier 1 capital 

and the risk-weighted value of their assets, this means that mainly the denominator in the ratio 

below has decreased. 

 

Risk-weighted assets have decreased despite the fact that the major banks' lending has 

increased. This is partly because the percentage of high-risk loans has been reduced. Among other 

things, the proportion of corporate loans, which are normally associated with higher risks, has 

decreased, while the proportion of mortgages has increased. In addition, a smaller proportion of 

the banks' lending is now in countries with a higher credit risk, such as the Baltic countries. There 

are also several other reasons for the decrease in risk-weighted assets. These include the increased 

use of collateral and new procedures for how the banks carry out risk assessments of their 

customers. 

 

Funding 

 

The major Swedish banks fund a large part of their assets through wholesale funding. 

Wholesale funding in the form of debt securities is about the same size as the total deposits from 

the public.  This means that the Swedish banks generally differ from foreign banks in that their 

proportion of deposits is comparatively small.  

 

A large part of the banks' wholesale funding is in foreign currencies. The long-term market 

funding consists of covered and senior unsecured bonds. More than half of these bonds are in 

foreign currencies, predominantly euro. The short-term market funding mainly consists of bank 

certificates that are almost exclusively in foreign currencies, above all in US dollar. The banks use 

funding in foreign currencies to fund both assets in foreign currencies and assets in Swedish krona. 

The international financial markets are thus important to the Swedish banks' ability to fund their 

operations. At present, the major Swedish banks have good access to wholesale funding both in 

Swedish krona and foreign currencies and they are able to issue both bank certificates and bonds at 

low interest-rate levels. 

 

Liquidity Management 

 

The major Swedish banks have relatively large liquidity buffers. One of the reasons for this 

is that at the turn of the year Finansinspektionen introduced a binding requirement for banks to 

have a liquidity coverage ratio (LCR) of at least 100 per cent. This requirement means that the 

banks must be able to cover liquidity outflows in a stressed situation that lasts for 30 days. At the 

turn of the year, all of the major banks had an LCR that exceeded the minimum level of 100 per 

cent. Recently it has been both easy and inexpensive for the major Swedish banks to build up 

liquidity buffers by issuing bank certificates in foreign currencies and then depositing the money 
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in central banks. However, the liquidity buffers consist to a limited extent of securities in Swedish 

krona. 

 

 

 SWITZERLAND 
 

The world-wide economic environment remained challenging for Swiss banks in 

2012/2013. The Swiss budget, however, remained balanced and national debt is still on a low level 

compared to other countries. Swiss banks proved again to be solid and profitable in the last year, as 

is underlined by ample credit, low CDS spreads and high capital levels. The SNB maintained the 

minimum exchange rate CHF of 1.20 per Euro introduced in September 2011 to ease the pressure 

on the Swiss economy. Swiss banking regulation continues to be in line with international 

standards. With respect to capital requirements, Swiss requirements will be among the highest 

globally, especially for the two systemically important institutions. The most important challenges 

arise from the international pressure on more tax transparency. Swiss banks have clearly stated 

only to acquire and manage taxed assets in future, and to continue to apply international standards.  

 

Tax Issues  

 

Double Taxation Agreements 

 

By adopting OECD 26 in full, Switzerland committed to providing administrative 

assistance in the case of tax evasion and tax fraud. Within a few years Switzerland has revised 

more than 40 DBAs to include the international standard on exchange of information.  This 

represents approximately the half of the Swiss DBA network.  

 

Withholding tax agreements with the United Kingdom and Austria 

 

In autumn 2011, Switzerland has signed withholding tax agreements with Germany and the 

United Kingdom. Supplementary protocols signed in March 2012 and April 2012 amended the 

agreements. Additionally, a further agreement was concluded with Austria in April 2012. The 

agreements with the United Kingdom and Austria entered in force on 1 January 2013. The upper 

House of the German Parliament rejected the agreement signed between Switzerland and 

Germany and as a result, this agreement was not ratified. The withholding tax agreements have the 

objective to regularize untaxed assets deposited in Switzerland and to ensure a regular tax payment 

on investment income for the future. Taxes due are deducted without the identity of the account 

owner being revealed. As a result, assets of British and Austrian clients are automatically tax 

conformed, while the financial privacy of the client remains intact.   

 

Swiss/US tax issues 

 

In 2011, the US started investigations against eleven banks in Switzerland; one bank was 

indicted. The assumption in the US is that from 2009 onwards, various former US clients of UBS 

moved their assets to other banks in Switzerland and their assets remained undeclared as a result. 

In the efforts to resolve the tax dispute, the Swiss authorities are prepared to provide administrative 

assistance in tax matters to the US authorities. In May 2013, the Swiss Federal Council announced 

a programme open for Swiss banks to be provided by the US authorities. The details of the 
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programme are still unknown, but it should allow Swiss banks to settle US tax issues. In this matter, 

the SBA advocates a fair solution ensuring that the costs and administrative efforts involved 

remain reasonable for Swiss banks. A definitive solution must be found for all banks in 

Switzerland, and this solution must respect existing Swiss laws. 

 

Capital and Liquidity Requirements  

 

At the beginning of 2013 several new or amended capital and liquidity requirements 

entered into force. Most of them were part of the transposition of Basel III into Swiss law. The new 

Basel III capital requirements were included in the Capital Adequacy Ordinance (CAO) and 

several FINMA circulars. The transposition was being prepared by a National Working Group 

under the lead of the Swiss Financial Market Supervisory Authority (FINMA) and with 

participation of the Swiss Bankers Association (SBA). Regarding the transposition of the liquidity 

standards of Basel III, a new Liquidity Ordinance as well as a new FINMA circular were created. 

They regulate the qualitative liquidity risk management requirements according to the BCBS 

“Principles for Sound Liquidity Risk Management and Supervision”, the quantitative 

requirements for TBTF-banks (see below), the reporting requirements with regard to the 

observation period for the LCR for all banks and the general principles regarding NSFR. Currently, 

a voluntary LCR test-reporting is conducted by FINMA. In parallel, the new provisions of the 

so-called “Too Big To Fail” package were implemented in the Banking Act and put into force on 1 

March 2012. This package allows for special requirements for systemically relevant banks 

(“TBTF”-banks). The special requirements include higher capital requirements (up to 19% total 

capital, leverage ratio of 24% of total capital), more stringent liquidity requirements than for other 

banks, special risk diversification rules and provisions on contingency planning. The principles 

that were previously fixed in the Banking Act were then being specified in the CAO (capital and 

risk diversification rules), the Bank Ordinance (contingency planning) and the Liquidity 

Ordinance (qualitative and quantitative liquidity requirements), which all came into force on 1 

January 2013.  

 

Revision of the Framework for Statutory / Regulatory Audit 

 

Due to the dual supervisory system in Switzerland, the FINMA relies for its supervisory 

activities on the work of recognized audit firms. When conducting the annual statutory, i.e. 

regulatory audit, those audit firms act as an extended arm of FINMA. The framework for statutory 

audits was revised in 2012 and the amendments entered into force on 1 January 2013. One 

important objective of the revision was a further strengthening of the risk orientation of the 

FINMA supervisory approach. This implies that the depth and frequency of regulatory audits of 

financial intermediaries depend henceforth even more on the risk profile of the supervised 

institution. Furthermore, the revision aimed at strengthening the position of audit firms vis-à-vis 

the audited financial intermediaries. In addition to the audits conducted by recognized audit firms, 

FINMA conducts targeted on-site reviews at those institutions that require extra attention based on 

their risk profile. 

 

Mortgage Business  

 

On 1 July 2012 a new self-regulation of the SBA concerning mortgage financing came into 

effect. It consists of the following two minimum requirements to be fulfilled by the customer: 
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 A minimum of 10% equity capital, not originating from occupational pension schemes.  

 Amortization of the mortgage loan within 20 years to 2/3 of the loan value. 

 

If a customer does not meet these requirements, and the bank is granting the mortgage loan 

anyway, the highest risk-weighted capital requirements have to be applied by the bank. By 

implementing this self-regulation, the banking sector makes a significant contribution to the 

improvement of the strained situation in the real estate market. Since 1 January 2013 the adapted 

Capital Adequacy Ordinance took effect too. It requires amongst other things that mortgage loans 

with a loan-to-value ratio exceeding 80 per cent are subject to higher capital requirements. 

Additionally, on 13 February 2013, the Federal Council has activated the counter-cyclical capital 

buffer (CCB) on a proposal of the Swiss National Bank (SNB). It is targeted at mortgage loans 

financing residential property located in Switzerland and sets a level of 1% of associated 

risk-weighted positions. The CCB requirements have to be met by 30 September 2013 at the latest. 

According to the SNB, the “proposal is motivated by strong growth in both bank credit and real 

estate prices over the last several years, which has resulted in imbalances on the residential 

mortgage and real estate markets.” 

 

Fight Against Money Laundering   

 

Following the review of its recommendations by the FATF, Switzerland is in the process of 

adapting its respective legislation. As one of the most important changes, Switzerland has added 

tax crimes to the list of predicate offences for money laundering. Other changes are being made 

due to the heightened transparency requirements for legal persons, also stated in the reviewed 

FATF recommendations. In this context, new rules regarding the identification of beneficial 

owners as well as transparency rules for non-listed companies issuing bearer shares are being 

introduced. Further changes concern the identification of national politically exposed persons and 

the introduction of new rules with regard to real estate and cash transactions. In order to enhance 

the cooperation and the information exchange with other financial intelligence units, further 

competencies have been assigned to the national financial intelligence unit. 

 

 

TURKEY 

 

 

Basel II was put into effect as of July 2012. The impact of the initiation of Basel II was 

relatively slight on the capital adequacy ratio that concluded 2012 at 18.1 percent level. 

 

Legislative Developments 

 

Amendments in Laws: 

 

Law, no. 6300, Revising and Amending Some Certain Laws and the Governmental 

Decree in Force of Law on Organization and Functions of the Public Supervision, 

Accounting and Audit Standards Agency (published in the Official Gazette edition 28288 on 

10/05/2012): By this Law, the Banking Law is revised, and the term of office of chairmen and 

board members of the Agency and SDIF (Saving Deposits Insurance Fund) is determined as five 

years, and a clause allowing their appointment for a second term of office is supplemented thereto. 
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Furthermore, it is provided that the audit staff members of the Agency are, before the end of 

minimum two years, not allowed to accept or assume any position in a bank which is actually 

audited or supervised by them during the recent two years.  

 

Law, no. 6327, Revising and Amending Some Certain Laws and Governmental 

Decrees in Force of Law and the Law on Individual Pension Savings and Investment System  

(published in the Official Gazette edition 28338 on 29/06/2012): By this Law, article 73 of the 

Banking Law is revised, and it is stipulated that the application of articles 8 and 100 of the Law no. 

5510 on Social Securities and General Health Insurance, and the disclosure of the information and 

documents relating to income test in general health insurance system to the Ministry of Family and 

Social Policies, General Directorate of Social Welfares for the purpose of determination of income 

or determination of beneficiaries of social welfare provided by provincial or county social 

assistance and solidarity foundations will not be considered or treated as disclosure of bank and 

customer secrets.  

 

Law, no. 6352, Revising and Amending Some Certain Laws for Making Judicial 

Public Services More Effective, and on Postponement of Legal Actions and Sentences for 

Offences Committed Through Press (published in the Official Gazette edition 28344 on 

05/07/2012): By this Law, the administration courts having jurisdiction in venue have been 

assigned in lieu of the State Council for the legal actions and proceedings required to be 

commenced in the State Council pursuant to article 105 of the Banking Law pertaining to the 

jurisdiction against decisions of the Board and pursuant to article 128 of the Banking Law 

pertaining to the jurisdiction against decisions of SDIF Board.  

 

Law, no. 6361, on Financial Leasing, Factoring and Finance Companies (published in 

the Official Gazette edition 28496 on 13/12/2012): The Law on Financial Leasing, Factoring and 

Finance Companies has entered into force upon promulgation in the Official Gazette edition 28496 

on December 13
th

, 2012. By this Law, the factoring transactions of banks and the financial leasing 

transactions of participation banks and development and investment banks are made subject to the 

provisions of this Law.  

 

Capital Markets Law, no. 6362 (published in the Official Gazette edition 28513 on 

30/12/2012): Pursuant to the Governmental Decree in Force of Law on Organization and 

Functions of Public Supervision, Accounting and Audit Standards Agency, no. 660, the said 

Agency is assigned and authorized to authorize independent audit firms and to determine their 

foundation and operational principles. However, given that articles 33 and 37 of the Banking Law 

also deal with the operational procedures and principles of firms engaged in independent audit of 

banks, and with the accounting and reporting systems of banks, said articles have been revised and 

amended for the purpose of elimination of discrepancies between the Banking Law and the 

Governmental Decree no. 660, and updating of the Banking Law. In addition, by this Law, article 

72 “Measures against systemic risk” of the Banking Law is repealed.  

 

During 2012, in order to satisfy the requirements which are detected in the course of 

implementation of the Banking Law and other relevant laws, revisions and amendments have been 

made in the laws and decrees pertaining thereto, and the efforts have been concentrated on 

regulations for harmonization and compliance to Basel II standards and on protective regulations.  
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Land Register Law: By the Law Revising and Amending Land Register Law and 

Cadastre Law, no. 6302, promulgated in the Official Gazette edition 28296 on May 18
th

, 2012, 

articles 35 and 36 of the Land Register Law no. 2644 have been amended. And by the “Regulation 

on Acquisition of Real Properties and Limited Real Rights by Companies and Subsidiaries 

Covered by Article 36 of the Land Register Law no. 2644”, published in the Official Gazette 

edition 28386 on August 16
th

, 2012, the “Regulation on Acquisition of Real Properties and 

Limited Real Rights by Foreign Capital Companies”, published in the Official Gazette edition 

27721 on 06.10.2010 has been repealed and superseded. By such amendments, the law provisions 

leading to unfair competition against foreign capital Turkish banks active and operating in Turkey 

have been eliminated.  

 

Amendments in Regulations: 

 

Regulation Revising and Amending the Regulation on Procedures and Principles of 

Acceptance and Withdrawal of Deposits and Participation Funds and of Time-Barred 

Deposits, Participation Funds, Escrows and Receivables (published in the Official Gazette 

edition 28454 on 01/11/2012): By this revision, in the opening of deposit and participation fund 

accounts by using non-branch electronic channels of banks, the obligation of physical delivery of 

passbooks is eliminated, and it is provided that before completion of account opening, the account 

holders will be informed about the importance of receipt of their passbooks from bank branches, 

and that the consent of the account holder will be taken for such information.  

 

Furthermore, it is also provided that under the said agreements, an overdraft deposit 

account cannot be opened in the name of the account holder without a duly signed or verifiable 

demand of the account holder taken separately from the agreement. On the other hand, in order to 

increase the ability of participation banks to collect funds through special fund pools, the minimum 

period of three months has been changed to one month. In addition, the period of advertisement 

specified in the Regulation with respect to the time-barred deposits, participation funds, escrows 

and receivables is extended up to fifteenth day of May, being the deadline for application by 

beneficiaries or heirs, and it is further envisaged that the said information will be published also in 

internet websites of the unions of associations throughout the same period of time, and that the 

processes relating to such advertisement obligation will be clearly specified. Furthermore, the 

provision of the Regulation pertaining to statute of limitations for assets kept in safe-deposit boxes 

is also amended, and it is stipulated that the prescription time will start as of the last date of 

collection of safe-deposit box leases, or as of the last date of opening of safe-deposit box.  

 

Regulation Revising and Amending Regulation on Measurement and Assessment of 

Liquidity Adequacy of Banks (published in the Official Gazette edition 28200 on 

10/02/2012): With a view to encouraging the prolongation of maturity of bonds in Turkish Lira 

started to be issued by banks, the rates of consideration of the issued securities in the liquidity 

adequacy ratio have been rearranged so as to be higher than that of the time deposits, but lower 

than 100%, and the temporary article pertaining to foreign currency indexed assets and liabilities is 

kept in force for some time more, by considering the global uncertainties.  

 

Regulation Revising and Amending Regulation on Procedures and Principles of 

Characterization of Credits and Other Receivables by Banks and of Provisions To Be Set 

Aside For Them (published in the Official Gazette edition 28418 on 21/09/2012): By 
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considering the principle no. 9 pertaining to practices of provisions and classification of credits out 

of the Basic Principles For Effective Banking Audit published by BCBS, the banks are held 

obliged to continuously follow up whether the collaterals and guarantees held by them have 

incurred any impairment losses or not, and in addition, the Board is authorized to increase the 

ratios of general and special reserves by sectors or countries to which the credits are made 

available. Furthermore, a revision has been made in order to eliminate hesitations and doubts as to 

classification of credit facilities made available in the form of a current account payable as frozen 

receivables (illiquid claims).  

 

Regulation Revising and Amending Regulation on Procedures and Principles of 

Characterization of Credits and Other Receivables by Banks and of Provisions To Be Set 

Aside For Them (published in the Official Gazette edition 28508 on 25/12/2012): By this 

revision, the periods of application of Temporary Articles 5 and 6 of the relevant Regulation 

pertaining to application of more flexible contract terms and conditions on and restructuring of 

credit facilities made available to persons and entities resident in Libya and to persons and entities 

and maritime sector having operations in Libya and/or towards Libya have been extended to 

31/12/2013 by considering the events and developments in Libya and the current conditions of 

maritime sector.  

 

Regulation Revising and Amending Regulation on Authorization and Activities of 

Appraisal Service Providers of Banks (published in the Official Gazette edition 28384 on 

14/08/2012): By this Regulation, job position of the personnel engaged in appraisal activities has 

been changed as appraiser. In addition, provisions pertaining to independence of appraisal firms 

have been amended.  

 

Regulation on Principles of Authorization and Activities of Rating Agencies 

(published in the Official Gazette edition 28267 on 17/04/2012): By this Regulation, revisions 

have been made for the purpose of ensuring that the accuracy of methods used in rating is regularly 

followed up during and after the licensing process, and the changes of methodology in the 

post-licensing process are followed up, and the authorization is effected on portfolio basis, and 

other problems faced in authorization are remedied. In addition, for the sake of understandability 

of the Regulation, article texts and sequencing have been reviewed, and the amendments deemed 

necessary have been made.  

 

Communiqué Revising and Amending the Communiqué (published in the Official 

Gazette edition 28444 on 17/10/2012): By this Communiqué, in line with the amendment made 

for special fund pools in the Regulation on Procedures and Principles of Acceptance and 

Withdrawal of Deposits and Participation Funds and of Time-Barred Deposits, Participation 

Funds, Escrows and Receivables, the accounts to be used in accounting of these funds have been 

determined. 

 

Regulation Revising and Amending Regulation on Principles of Foundation and 

Activities of Asset Management Companies (published in the Official Gazette edition 28467 

on 14/11/2012): By this revision, the receivables of insurance companies offering credit insurance 

services arising out of such services have been taken into the scope of the Regulation, and various 

provisions pertaining to foundation and operating license, transfer of shares, supervision and audit, 

and cancellation of operating license of the said companies have been incorporated therein.  
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Regulation Revising and Amending Regulation on Internal Systems of Banks 

(published in the Official Gazette edition 28543 on 29/01/2013): By this revision, in order to 

ensure harmonization with the Regulation on Support Services Received by Banks, the period of 

the obligation of bank audit committees to issue reports relating to support services has been 

changed as at least once a year.  

 

Regulation Revising and Amending Regulation on Support Services Received by 

Banks (published in the Official Gazette edition 28543 on 29/01/2013): By this revision of 

Regulation, real estate agencies and automotive galleries, except for the galleries solely selling 

secondhand cars, are also included among the fields in which support service providers may offer 

marketing services, and the period of the obligation of bank audit committees to issue reports 

relating to support services has been changed as at least once a year. 

 

Regulation Revising and Amending Regulation on Principles and Procedures of 

Trading of Precious Metals and Disposal of Commodities and Real Properties Acquired Due 

To Receivables by Banks (published in the Official Gazette edition 28545 on 31/01/2013): By 

the amendment made in the Governmental Decree in Force of Law on Protection of Value of 

Turkish Currency, no. 32, upon promulgation in the Official Gazette edition 28115 on 17/11/2011, 

in addition to gold, silver and platinum, palladium has also been added to the list of precious 

metals defined in sub-paragraph (j) of first paragraph of article 2 “Definitions” of the 

Governmental Decree no. 32. Accordingly, the scope of precious metals tradable by banks, as 

described in article 4 of the Regulation, has been expanded to cover palladium as well, in line with 

the amendment made in the Governmental Decree no. 32. In addition, by another amendment 

made in the same article of the Regulation, banks are allowed to trade Republican gold coins and 

Republican gold jewelry as described in the Decision no. 1738 of the Turkish Grand National 

Assembly. 

 

Regulation Revising and Amending Regulation on Principles and Procedures of 

Preparation and Publishing of Yearly Activity Report by Banks (published in the Official 

Gazette edition 28579 on 06/03/2013): By this revision, the obligation to keep printed copies of 

yearly activity reports of banks in bank branches has been removed, and it has been stipulated that 

reports will be kept in electronic medium in branches for submission of a printed copy if demanded. 

On the other hand, the method of delivery of printed copies of the said reports to the Agency has 

been changed as electronic delivery. 

 

Communiqué no. 63 Revising and Amending the Communiqué on Determination 

and Implementation of Corporate Governance Principles has been published in the Official 

Gazette edition 28567 on February 22
nd

, 2013.  

 

Regulations By The Banks Association of Turkey 

 

Regulation on Risk Center of the Banks Association of Turkey (published in the 

Official Gazette edition 28260 on 10/04/2012): By this Regulation, in reliance upon Additional 

Article 1 of the Banking Law, the Banks Association of Turkey is requested to establish a Risk 

Center, not having a separate legal personality, entrusted with the task of collecting risk 

information of customers of crediting institutions and other financial institutions deemed fit by the 

Board, and sharing such information with said institutions and with the relevant persons or entities 
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themselves, or if approved by them, with private law legal entities. The Regulation contains 

provisions pertaining to management, sharing of information, responsibilities of officers, 

subscription fees, commissions, additional commissions and fees of the Risk Center. As per this 

Regulation, a Risk Center Board of Directors, composed of a total of 9 members, including one 

member from each of the Agency and the Turkish Central Bank, has been appointed and has taken 

office for a term of office of three years.  

 

Regulation on Principles and Procedures of Disclosure of Information of Customers 

of Members of Risk Center of the Banks Association of Turkey by Risk Center to Customers 

Themselves or Upon Approval of Them, to Legal Entities Designated by Them (published in 

the Official Gazette edition 28260 on 10/04/2012): By this Regulation, in order to ensure that the 

information of customers of members of Risk Center of the Banks Association of Turkey is 

disclosed by Risk Center to customers themselves or upon approval of them, to legal entities 

designated by them, the principles and procedures pertaining to application and approval process 

have been determined. This Regulation further contains principles and procedures of application 

for Risk Center reports, and provisions as to finalization of Risk Center report applications, and as 

to report fee.  

 

Regulation Revising and Amending Regulation on Risk Center of the Banks 

Association of Turkey (published in the Official Gazette edition 28260 on 19/12/2012): By 

this revision, the Risk Center management is further authorized to determine the principles and 

procedures relating to other methods of delivery of Risk Center report, also including the delivery 

through members, in addition to the delivery methods specified in the “Regulation on Principles 

and Procedures of Disclosure of Information of Customers of Members of Risk Center of the 

Banks Association of Turkey by Risk Center to Customers Themselves or Upon Approval of 

Them, to Private Law Legal Entities Designated by Them”. In addition, by this revision, some 

amendments have been made about sharing of information by Risk Center with members.  

 

Regulation Revising and Amending Regulation on Principles and Procedures of 

Disclosure of Information of Customers of Members of Risk Center of the Banks 

Association of Turkey by Risk Center to Customers Themselves or Upon Approval of Them, 

to Legal Entities Designated by Them (published in the Official Gazette edition 28260 on 

19/12/2012): By this Regulation, some amendments have been made about delivery method and 

electronic delivery of Risk Center report. 

 

Measures and Actions for Prolongation of Term of Deposits 

 

Early Withdrawal:  

 

The Decree of the Council of Ministers, no. 2012/4133, published in the Official Gazette 

edition 28515 on January 1
st
, 2013, has amended article 7 of the Decree of the Council of Ministers, 

no. 2006/11188, dated October 16
th

, 2006. Accordingly, subject to a prior consent of banks, the 

depositor is allowed to withdraw before the end of term without breaking the time deposit account 

and without incurring any loss of interests/profit shares: 
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 a portion up to 50 percent of total principal sum and for maximum twice during the whole 

term of the 1 year or longer term deposit and participation accounts (with monthly, 

quarterly, semi-annually and yearly interest/profit share payments), and  

 

 a portion up to 50 percent of total principal sum and for maximum three times during the 

whole term of the cumulative deposit / participation accounts.  

 

 It is further provided that in the case of additional partial or full withdrawals in excess of 

the percentages and numbers stated above and before the end of term, interests/profit 

shares may be paid uh to maximum 50 percent of the accumulated interests/profit shares.  

 

Differentiation of Withholdings According to Term of Deposits: 

 

By the decree attached to the Governmental Decree, no. 2012/4116, dated December 24
th

, 

2012, published in the Official Gazette edition 28515 on January 1
st
, 2013, except for the interests 

accrued over interbank deposit accounts and over intermediary institutions’ own accounts, the 

rates of withholdings which are currently applied as 15 percent on Turkish Lira 

deposit/participation funds and foreign exchange deposit accounts and foreign exchange 

participation accounts, irrespective of the term thereof, are decided to be differentiated according 

to terms of the said accounts. The new rates are summarized below: 

 

Rates of withholding levied on interests over foreign exchange deposit accounts and on 

profit shares over foreign exchange participation accounts are:  

 

 18 percent over demand, call and up to (including) 6 months’ term accounts;  

 15 percent over up to (including) 1 year term accounts and  

 13 percent over longer than 1 year term accounts.  

 

Rates of withholding levied on interests over Turkish Lira deposit accounts and on profit 

shares over Turkish Lira participation accounts are:  

 

 15 percent over demand, call and special current accounts and up to (including) 6 months’ 

term accounts;  

 12 percent over up to (including) 1 year term accounts and  

 10 percent over longer than 1 year term accounts.  

 

Differentiation of Required Reserve Ratios According to Term of Deposits: 

 

With a view to reducing the effects of maturity mismatch by prolonging the maturity of 

resources of the banking system, thereby contributing to financial stability, for the deposits/ 

participation funds being the most important resource of funds of the sector, the required reserve 

ratios have been differentiated according to term of deposits. Accordingly, higher required reserve 

ratios are applied for short terms in Turkish Lira deposit accounts with effect from the date of 

liability of 7 January 2011, and in foreign exchange deposit accounts with effect from the date of 

liability of 29 April 2011.  
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Legislative Instruments For Harmonization to BASEL II 

 

As a part of the process of harmonization to Basel II, Basel II legislative instruments which 

are drafted in compliance with the legal acquis of EU and are made subject to parallel enforcement 

between 01/07/2011 and 30/07/2012 have been put into force. Said instruments further contain 

provisions for harmonization to Basel 2.5 regulations which constitute the first part of the reforms 

suggested by Basel Committee on Banking Supervision (BCBS) with the intention of establishing 

a healthier structure for banking system after the global economic crisis.  

 

Accordingly, the below listed legislative instruments have been promulgated in the Official 

Gazette edition 28337 on 28/06/2012 with effect from 01/07/2012:  

 

 Regulation on Internal Systems of Banks 

 Regulation on Measurement and Assessment of Capital Adequacy of Banks  

 Communiqué on Credit Risk Reduction Techniques  

 Communiqué on Structural Position  

 Communiqué on Calculation of Market Risk by Risk Measurement Models and on 

Assessment of Risk Measurement Models  

 Communiqué on Calculation of Capital Requirements by Standard Method for Market 

Risk Arising From Options  

 Communiqué on Calculation of Risk Weighted Amounts of Securitization  

 Communiqué on Financial Statements and Their Explanations and Footnotes To Be 

Disclosed by Banks to Public  

 

Ongoing Initiatives For Transition to Basel III in Turkey 

 

Some certain initiatives for transition to Basel III have been initiated in our country, and 

BRSA (Banking Regulation and Supervision Agency) has prepared a great majority of the draft 

legislative instruments relating to Basel III and has made them public in the Agency’s internet 

website. Within this framework, first of all, together with a press statement of February 1
st
, 2013, 

“Draft Regulation on Shareholders’ Equity of Banks” and “Draft Regulation Revising and 

Amending Regulation on Measurement and Assessment of Capital Adequacy of Banks” have been 

published. By these draft regulations, core capital concept is created, and principles relating to 

additional tier 1 capital items and items of calculation of shareholders’ equity are determined, and 

if and when the bank’s capital adequacy ratio falls below a particular threshold, in order to 

compensate the resulting losses, the debt instruments to be included in additional tier 1 capital and 

tier 2 capital are required to be deleted from records or to be convertible into stocks.  

 

Furthermore, in the Draft, minimum core capital adequacy ratio is determined as 4.5 

percent, and minimum tier 1 capital adequacy ratio is determined as 6 percent.  

 

Together with a press statement of February 14
th

, 2013, “Draft Regulation on Capital 

Protection and Cyclic Capital Buffers” has been published as a part of transition to Basel III. This 

Draft Regulation contains principles and procedures of calculation of additional core capital 

amount required to be held by banks as capital protection buffer and cyclic capital buffer. Pursuant 

to the Draft Regulation, capital protection buffer refers to and stands for the additional core capital 

amount expected to be held by banks in order to avoid the inadequacy of shareholders’ equity 
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according to the capital adequacy regulations due to the probable losses that may be encountered in 

case of deterioration of economic and financial indicators, while bank-specific cyclic capital 

buffer refers to and stands for the additional core capital amount expected to be held by banks in 

order to avoid the inadequacy of shareholders’ equity according to the capital adequacy 

regulations due to the credit expansion reaching such levels that may increase the overall risk level 

of financial sector.  

 

Together with a press statement of March 14
th

, 2013, “Draft Regulation on Measurement 

and Assessment of Leverage Level of Banks” has been opened for public consultation process, and 

the procedures and principles aimed at ensuring that banks hold an adequate capital on 

consolidated and non-consolidated bases against probable risks that may be exposed by them 

under the leverage effect have been set down. According to the said Draft Regulation, leverage 

ratio is calculated by dividing the tier 1 capital of banks by total risk amount which represents the 

total sum of risk amounts of balance sheet assets and non-balance sheet transactions upon 

application of rates of conversion thereon, and it is stipulated that the 3-mohthly simple 

arithmetical average of the said ratio to be calculated monthly on solo and consolidated bases is to 

be kept and maintained at minimum three percent level.  

 

Market Developments 

 

The number of banks operating in Turkey was 49 of which 4 were participation banks. The 

total number of deposit banks and development and investment banks increased by 1 to 45 through 

the commencement of operations of Odea Bank A.Ş.  

 

Out of total deposit and development and investment banks, 32 of the banks were deposit 

banks, and 13 were development and investment banks. Out of deposit banks, 3 were state-owned, 

and 12 were private banks.  

 

The Savings Deposits Insurance Fund (SDIF) owned 1 bank. There were 16 deposit banks 

with foreign capital participation whose shares were owned by non-resident investors at a rate of 

minimum 51 percent.  

 

Of the development and investment banks, 3 were state-owned, 6 were private and 4 were 

foreign banks.  

 

Total number of branches is around 10,250. 

 

 

UNITED STATES 

 

 The Dodd-Frank Act marked its third anniversary in July 2013 with regulatory 

implementation of key components – including the Volcker Rule and enhanced prudential 

standards for systemically important banks – still unfinished.  Treasury Secretary Jack Lew vowed 

in a July 17 speech that the core elements of Dodd-Frank will be “substantially in place” by the end 

of 2013, and President Obama put further pressure on top regulators, including Fed Chairman Ben 

Bernanke, urging them at an August 19 White House meeting to “expeditiously finish” the job.  

Meanwhile, nearly three years after enactment, the Treasury Department and Internal Revenue 
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Service released final regulations on January 17, 2013 implementing the Foreign Account Tax 

Compliance Act (FATCA).  In another notable development with significant extraterritorial 

ramifications, President Obama signed into law on January 2, 2013, the Iran Freedom and 

Counter-Proliferation Act (IFCPA) as part of the National Defense Authorization Act for Fiscal 

Year 2013.    

 

Dodd-Frank Act Implementation 

 

Following is a review of the implementation status of key aspects of DFA that are of 

particular importance to foreign banking organizations operating in the United States. 

 

 Enhanced Capital and other Requirements for SIFI’s.  The Federal Reserve Board 

voted in an open meeting on Friday, December 14, 2012 to approve a notice of 

proposed rulemaking implementing the application of enhanced capital, liquidity and 

other prudential requirements under Sections 165 and 166 of Dodd-Frank to foreign 

banking organizations and foreign nonbank companies supervised by the Fed.  The 

proposal would apply to approximately 107 FBOs that each have $50 billion or more 

of total global consolidated assets.  The proposal generally requires FBOs with global 

consolidated assets of $50 billion or more to organize their U.S. subsidiaries under a 

single U.S. intermediate holding company, which would be subject to enhanced 

prudential standards on a consolidated basis.  U.S. branches and agencies of FBOs 

would continue to operate outside of the IHC.  FBOs with combined U.S. assets 

(excluding assets held in U.S. branches/agencies) of less than $10 billion would not be 

required to form a U.S. IHC.  

 

In a comment letter dated April 30, 2013, the Institute of International Bankers addressed 

in detail the following principal concerns with the Fed’s FBO proposal: 

 

o The proposal’s potential implications for U.S. financial markets and the U.S. 

and global economic recovery do not appear to have been adequately studied, 

and the relative costs and benefits of the proposal have not been explicitly 

analyzed and publicly addressed. The central regulatory requirement 

introduced in the proposal – requiring more than two dozen FBOs to 

restructure their U.S. subsidiaries into a new intermediate holding company 

and imposing localized capital and liquidity requirements on the IHC – would 

profoundly disrupt the way many of the largest FBOs conduct their U.S. 

financial services operations.  Similar effects could ensue from the localized 

liquidity requirements that would apply to U.S. branches.  The IIB expressed 

especially serious concerns about the potential impact of the proposal on U.S. 

Treasury repo markets, including potential adverse effects on the depth and 

liquidity of those markets and, ultimately, on the spreads on U.S. Treasury 

securities and borrowing costs for the U.S. government.  An independent study 

commissioned by the IIB, conducted by Oliver Wyman, estimates that the IHC 

requirement could lead to a $330 billion reduction in repo activities by foreign 

bank-owned broker-dealers, representing over 10% of the total size of this 

market.  

 

http://www.iib.org/associations/6316/files/20130430IIB165NPRFinalLetter_CommentFile.pdf
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o The proposal contravenes Congress’ specific directions regarding the Board’s 

implementation of Section 165 and would have disproportionate effects on FBOs 

that do not present material risks to U.S. financial stability.  These directives 

indicate that Congress intended that the Board expand and elaborate on its current 

approach to regulation of the U.S. operations of FBOs, rather than make 

fundamental changes to that approach.     

 

o The proposal is inconsistent with international efforts to promote coordination and 

cooperation among home and host country supervisors, and incentivizes the 

adoption of uncoordinated, protectionist measures in other jurisdictions.  Of 

particular note, the proposal is at odds with the development of new alternatives for 

global resolution planning, including the “single point of entry” model that for 

many FBOs presents the best hope of achieving an orderly resolution with minimal 

risk to taxpayers.   

 

o The proposal would expand the extraterritorial effects of U.S. regulations on FBOs 

without deference to home country regulatory standards. 

 

o By limiting the organizational flexibility of FBOs’ U.S. operations, the proposal 

would create disincentives for growth and barriers to entry or expansion into the 

United States.  The IIB said the Fed should consider in the course of analyzing any 

future iteration of the proposal the extent to which the provisions in the proposal 

would constitute a barrier to trade in financial services, including the extent to 

which it could affect future discussions and negotiations with other countries and 

regions regarding liberalizing restrictions on cross-border financial services.  The 

Board should also consider the potential effects in future systemic stress scenarios 

on FBOs’ willingness to expand in the United States through acquisitions of 

troubled U.S. institutions, the IIB said.  As regulatory requirements imposed on the 

U.S. operations of an FBO become more stringent, they will discourage FBOs from 

providing a key stabilizing source of capital in the event of a future U.S. banking 

crisis, the IIB letter said. 

 

“A more tailored approach to implementing the Section 165 standards would be a 

superior means to achieve the Board’s objectives consistent with the statutory 

requirements of Dodd-Frank,” the IIB said. “In our view, tailoring could best be achieved 

through selective, risk-based application of heightened standards to systemically important 

FBOs.”   

 

 Volcker Rule  The statutory deadline for finalizing regulations implementing the 

Volcker Rule prohibitions on banks engaging in proprietary trading and investing in or 

sponsoring private equity and hedge funds was July 21, 2012.  Testifying before 

Congress a year later, on July 17, 2013, Fed Chairman Bernanke said he hopes the 

interagency rule will be finalized by year-end.  Meanwhile, there has been some 

movement in Congress to reinstate the barriers between investment and commercial 

banking along the lines of the Depression-era Glass-Steagall Act, which was 

essentially repealed in 1999 by the Gramm-Leach-Bliley Act.  This legislation could 
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gain increased attention in Congress if the Volcker Rule – a milder version of 

Glass-Steagall – is not finalized by the end of 2013. 

 

 OTC Derivatives/Swap Push-Out Rule.  On July 12, 2013 the CFTC approved final 

guidance on the cross-border application of swap rules under Dodd-Frank and an 

exemptive order providing phased compliance.  The vote came on the day that the current 

exemptive order expired and followed an agreement announced on July 11th by the CFTC 

and the European Commission on a "common path forward" for regulating cross-border 

derivatives activities.  In their joint statement, the CFTC and EC said they "share the view 

that jurisdictions and regulators should be able to defer to each other when it is justified by 

the quality of their respective regulation and enforcement regimes."  Because EU and US 

rules for risk mitigation are "essentially identical," the statement said that the CFTC would 

issue no-action relief for certain transaction-based requirements for bilateral uncleared 

swaps.  A series of no-action letters, including one related to risk mitigation rules, were 

subsequently issued later in the afternoon of July 11th. The EU's system of "equivalence" 

can be applied to allow market participants to determine their own choice of risk mitigation 

rules.    

 

The interpretive guidance approved on July 12th addresses the following areas: the 

definition of "U.S. person"; the swap dealer de minimis threshold and major swap 

participant calculation; transaction and entity-level requirements; substituted compliance; 

and application of the Commodity Exchange Act's swaps provisions and CFTC regulations 

to market participants that are not registered as a swap dealer or major swap participant. 

The exemptive order approved with the final guidance provides relief ranging from 75 days 

to apply the expanded U.S. person definition, to December 21, 2013 for certain entity-level 

and transactional-level requirements for non-U.S. swap dealers in specific jurisdictions. 

The Commission included a 30-day comment period on the exemptive order.    

 

In its August 16 comment letter, the IIB requested transitional relief beyond that contained 

in the order to avoid short and long-term market disruption and seeks clarification with 

respect to the prospective nature of certain aspects of the Final Guidance to help avoid 

unintended retroactive application of CFTC requirements.  The request for additional 

transitional relief applies to four key areas addressed in the July order: i) the definitions of 

"U.S. person", "guaranteed affiliate" and "affiliate conduit"; ii) swap dealer and major 

swap participant registration; iii) mandatory clearing; and iv) substituted compliance.  The 

IIB letter also identifies four key areas for which transitional relief was not provided under 

the July order, but for which relief is necessary in order to prevent serious market 

disruption and facilitate good faith compliance with Dodd-Frank:  i) the bona fide "foreign 

branch" test; ii) guidance regarding U.S. branches of non-U.S. swap dealers and MSPs; iii) 

large trader reporting; and iv) the application of the legal entity identifier ("LEI") 

recordkeeping requirements to certain non-U.S. swap dealers and MSPs.  With respect to 

this last item, the letter notes that the IIB previously submitted a request for temporary 

no-action relief to the CFTC's Division of Market Oversight.  Finally, the letter addresses 

the prospective application of CFTC requirements, expressing the industry's belief that the 

CFTC intended that its requirements apply prospectively and requesting confirmation with 

respect to the following  two areas:  i) the application of the new U.S. person definition to 

existing Funds and ii) changes  to the MSP threshold calculations.  

http://r20.rs6.net/tn.jsp?e=0014NHLOGFr_t5vlT0iSI44O696fL_IS4LajLkp37ijIEhlm2RTiXwzKaMCgLZ5iPfK2x2YbIsSG9TXmR_d9VkCqSTjYYDe4XRMouyQ8QPQzImp-iwNZA5gffnA7-_zIg8O-T8B3XwaGb0vVVn0-g5pH26UmStlg81X0wRjfUL3MtrR81_07l9kHSMSUWZbYvCfx6geP7JzYdon6LlmbMIb_Ljzqc-3PP5e
http://r20.rs6.net/tn.jsp?e=0014NHLOGFr_t5vlT0iSI44O696fL_IS4LajLkp37ijIEhlm2RTiXwzKaMCgLZ5iPfK2x2YbIsSG9TXmR_d9VkCqSTjYYDe4XRMouyQ8QPQzImp-iwNZA5gffnA7-_zIg8O-T8B3XwaGb0vVVn0-g5pH26UmStlg81X0wRjfUL3MtrR81_07l9kHSMSUWZbYvCfx6geP7JzYdon6LlmbMIb_Ljzqc-3PP5e
http://r20.rs6.net/tn.jsp?e=0014NHLOGFr_t5bFjNhiPdQ3ij0GDK5ydEyY0JY6boDuJnlr8ZIZySns5Wb2IeQKpE8kuPCbSXETZkMKHhiNb0GX6HsCzzTg5T4Ag34D9vdxmC99suO3N8fR0L4TP4BQTrZDFGYQtB8QU8H9ilCr33idXx3jl2gZrYykuD6pLYqmNWZIb6Z60J4vDc2ZMhXyPqFEsZAcAPucu-hCjDtJoRuyxT7aiq5QkOwRopiLmOMMvc=
http://r20.rs6.net/tn.jsp?e=0014NHLOGFr_t7nFk97xFng8SK36tP9WSf-dYHsiCG0QNLT_ncVy1FzWtLt_griVlrSxPMnb3ZCTCtwW-0n7GzdW0fbkXSg9svZ71kuXlKP-iKXFbmmkPzT5E_-uehr5l5pVvyjgwzaAnRe04ayOROX7YRufMSz_pWJ
http://r20.rs6.net/tn.jsp?e=0014NHLOGFr_t46BnsHy97LBoglDMas8GdwOY2xtJdVKXTSFmx4N0OG_4f45LhCLGX3TSMjloqLxgaB0V84wHterkad0E31xq6A3G065GBFoegRMK-lCX4zRaBO6wqawR3G7g3l0dKSS7qI0ycH5xhfXW2OyQN4QPT1
http://r20.rs6.net/tn.jsp?e=0014NHLOGFr_t7rQAGCQtetKzS8i8axN3SEhlZVypelQ4vl-ituRnQw3GO5lD9Lg3YVoST-yyDIBuLmuFujBatCKCZtzI-DKV0JIeLdBFE5_H3u0MGuwxLiPvX-AXhV8thJWzPs21og2FWZAiE97l2j7McGASdKArk4l3P9zx0jmANpzI44kiiaSF0h7YM2voNkBeIhaxX3WwLCxpgJjJE_hZSCUdxCnhLY
http://www.iib.org/associations/6316/files/IIB%20CFTC%20Final%20Exemptive%20Order%20Comment%20Letter_Final_20130816.pdf
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Meanwhile, The Securities and Exchange Commission on May 1, 2013 unanimously 

approved issuing for comment proposed rules and interpretive guidance on cross-border 

security-based swap transactions.  In addition, the SEC unanimously voted to reopen for 

comment (i) all of its proposed rules under DFA Title VII that have not yet been finalized 

and (ii) its policy statement describing the expected order for these new rules to take effect.  

The cross-border proposal explains which regulatory requirements apply when a 

transaction occurs partially within and partially outside the U.S. The proposed rules also 

set forth when security-based swap dealers, major security-based swap participants, and 

other entities - such as clearing agencies, execution facilities, and data repositories - must 

register with the SEC. The proposal also outlines the SEC's "substituted compliance" 

framework. 

 

While in some respects, the SEC's  proposal goes further than the CFTC's final 

cross-border guidance in recognizing substituted compliance, including with respect to 

transaction-level requirements, there are a number of instances in which the SEC proposal 

departs from the CFTC guidance and a recent consultation paper by the European 

Securities and Markets Authority (ESMA), the IIB noted in a comment letter submitted on 

August 21
st
.  Accordingly, except in cases where the SEC's proposal is more flexible, the 

IIB letter argues that the SEC should avoid any divergence from the frameworks of the 

CFTC and foreign jurisdictions that would likely result in undue costs and burdens.  The 

IIB letter recommends a number of modifications to the SEC proposal to help avoid the 

adverse consequences resulting from the application of inconsistent rules to common 

markets and market participants.  Among other things, the IIB letter recommends that the 

SEC provide further interpretive guidance on the "principal place of business" test in 

connection with the "U.S. person" definition, and urges the SEC to remove the territorial 

conduct test with respect to the application of SBSD requirements and instead consistently 

apply its rules based on the U.S. person status of the counterparties to an SBS transaction.  
  

Swap Push-Out Rule.  The Federal Reserve Board on June 5, 2013 issued an interim final 

rule providing parity of treatment for uninsured U.S. branches and agencies of foreign 

banks under Section 716 of the Dodd-Frank Act. This is accomplished by interpreting the 

term "insured depository institution" as used in Section 716 to include uninsured U.S. 

branches and agencies (foreign banks' insured U.S. branches are themselves "insured 

depository institutions").  The IIB first suggested such an interpretation to the Fed in a 

November 29, 2011 White Paper.  "We applaud the Federal Reserve's clarification that for 

the purposes of the swaps push-out provision of Dodd-Frank, uninsured branches and 

agencies of foreign banks have parity of treatment vis-a-vis U.S. insured depository 

institutions," the IIB said in a press statement following the Fed's announcement.  "This 

clarification addresses a widely-acknowledged drafting error in the original legislation." 

 

As a result of the Fed's clarification, uninsured U.S. branches and agencies now benefit 

from the grandfather, transition period and permitted activities provisions of Section 716 to 

the same extent as insured depository institutions.  Thus, like insured depository 

institutions, uninsured U.S. branches and agencies are permitted to continue their swap 

activities that are limited to (i) hedging and other similar risk-mitigating activities directly 

related to their activities and (ii) acting as a swap entity for swaps involving rates or 

bank-permissible reference assets, other than non-cleared credit default swaps. 

Transitional relief is required only for swap activities that do not conform to these criteria. 

http://www.iib.org/associations/6316/files/276679912.IIBSEC.Cross.Border.Proposal%20Comment%20Letter.pdf
http://www.federalreserve.gov/newsevents/press/bcreg/20130605a.htm
http://www.federalreserve.gov/newsevents/press/bcreg/20130605a.htm
http://www.iib.org/associations/6316/files/2011_11_29Section716Paper.pdf
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The interim rule sets forth a procedure for uninsured state branches/agencies to request in 

writing from the Federal Reserve transitional relief for nonconforming activities for a 

period of up to 24 months.  The interim final rule provides that the Federal Reserve will 

"seek to act . . . expeditiously after the receipt of a complete request."  The rule also sets 

forth a procedure for requesting an extension of the transition period.  Federally licensed 

FBOs make requests for transitional relief to the OCC.     

 

 FX Swaps/Forwards.  The Treasury Department on November 16, 2012 issued its final 

determination exempting foreign exchange swaps and forwards from the definition of 

"swap" under the Commodity Exchange Act.  Among other things, the determination 

means that FX swaps and forwards will not be counted towards the de minimis threshold 

for swap dealer registration requirements and will not have to comply with central clearing 

and exchange trading requirements. Under the determination, FX swaps and forwards will 

be subject to the reporting and business conduct requirements applicable to swaps, as well 

as to the CEA's anti-manipulation provisions. The determination does not cover FX 

options, currency swaps, and non-deliverable forwards.  

 

 Living Wills.  The Federal Reserve and FDIC on April 15, 2013 released additional 

guidance for the 2013 living wills that will be submitted by 11 large, complex institutions 

that were the first group to file living wills in July 2012.  The 11 U.S. and foreign firms 

were given a three-month extension to October 1, 2013 to submit their resolution plans.  In 

particular, the agencies requested more detailed information on, and analysis of, obstacles 

to resolvability under the Bankruptcy Code including global issues, financial market utility 

interconnections, and funding and liquidity, as well as analysis to support the strategies and 

assumptions contained in the firms' resolution plans.   

 

On September 3, 2013, the Fed and FDIC released an optional model template for tailored 

resolution plans that certain firms will be submitting for the first time later this year.  The 

Dodd-Frank Act requires that bank holding companies with total consolidated assets of 

$50 billion or more and nonbank financial companies designated for enhanced prudential 

supervision by the Financial Stability Oversight Council submit resolution plans to the 

Federal Reserve and the FDIC. The initial resolution plans for one group of firms--those 

with less than $100 billion in total nonbank assets or $100 billion in U.S. nonbank assets if 

they are a foreign-based company--must be submitted to the Federal Reserve and the FDIC 

on or before December 31, 2013.  The resolution plan rule previously issued by the 

agencies permits eligible firms, generally those that are smaller and less complex, to file a 

tailored resolution plan. A tailored resolution plan focuses on the nonbanking operations of 

the firm and on the interconnections and interdependencies between the nonbanking and 

banking operations. The optional template is intended to facilitate the preparation of 

tailored resolution plans.      

 

Iran Sanctions 

 

 On January 2, 2013, President Obama signed the National Defense Authorization Act for 

Fiscal Year 2013, which includes the provisions of the Iran Freedom and Counter-Proliferation 

Act of 2012 (IFCPA).  The IFCPA enhances the U.S. Iran sanctions regime by, among other 

things, imposing sanctions directed at the Iranian energy, shipping and shipbuilding sectors and 

http://www.treasury.gov/press-center/press-releases/Pages/tg1773.aspx
http://www.treasury.gov/press-center/press-releases/Pages/tg1773.aspx
http://www.fdic.gov/news/news/press/2013/pr13027.html
http://www.fdic.gov/news/news/press/2013/pr13027.html
http://www.federalreserve.gov/newsevents/press/bcreg/20130903a.htm
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Iran's ports and the sale, supply or transfer to or from Iran of precious metals and graphite, raw or 

semi-finished metals and software for integrating certain industrial processes.  

  

The sanctions became effective on July 1, 2013 and include:  (i) blocking the property and 

interests in property in the United States, or within the possession or control of a U.S. person, of 

any person that knowingly provides significant financial services "in support of any activity or 

transaction on behalf of or for the benefit of" persons designated as part of Iran's energy, shipping 

or shipbuilding sectors, a person designated as operating a port in Iran or any Iranian SDN (but 

excluding certain Iranian banks that are SDNs); (ii) prohibiting the opening, and prohibiting or 

requiring the imposition of strict conditions on the maintenance of, correspondent or 

payable-through accounts in the United States of foreign financial institutions determined to have 

(a) knowingly conducted or facilitated a significant financial transaction in connection with 

IFCPA-sanctioned activities or (b) knowingly facilitated a significant financial transaction on 

behalf of any Iranian SDN (but excluding certain Iranian banks that are SDNs); and (iii) imposing 

CISADA-based sanctions for providing underwriting services or insurance or reinsurance relating 

to specified sanctioned persons or for specified sanctioned activities.  In some cases, a due 

diligence exception applies and the President may provide a "national security" waiver.  In 

addition, exceptions are provided to permit certain financial transactions by foreign financial 

institutions in connection with the purchase of petroleum products from Iran and the sale, supply, 

or transfer to or from Iran of natural gas.  Among its other provisions, the IFCPA expands the 

statute of limitations under the U.S. Anti-Terrorism Act from 4 years to 10 years.  

   

Basel III 

 

 The Federal Reserve on July 2, 2013 approved a final rule implementing Basel III capital 

reforms in the U.S.  The FDIC and OCC approved the rule shortly thereafter. The rule includes a 

new minimum ratio of common equity tier 1 capital to risk-weighted assets of 4.5 percent and a 

common equity tier 1 capital conservation buffer of 2.5 percent of risk-weighted assets that will 

apply to all supervised financial institutions. The rule also raises the minimum ratio of tier 1 capital 

to risk-weighted assets from 4 percent to 6 percent and includes a minimum leverage ratio of 4 

percent for all banking organizations. In addition, for the largest, most internationally active 

banking organizations, the final rule includes a new minimum supplementary leverage ratio that 

takes into account off-balance sheet exposures.  With regard to the quality of capital, the final rule 

emphasizes common equity tier 1 capital, the most loss-absorbing form of capital, and implements 

strict eligibility criteria for regulatory capital instruments. The final rule also improves the 

methodology for calculating risk-weighted assets to enhance risk sensitivity. The phase-in period 

for smaller, less complex banking organizations begins in January 2015 while the phase-in period 

for larger institutions begins in January 2014.   In an opening statement at the July 2nd meeting,  

Fed Governor Tarullo outlined additional rulemakings in various stages of development that will 

further enhance capital requirements for the eight U.S. banking organizations identified as of 

global systemic importance.   

 

Broker-Dealer Reserve Account Deposits 

 

 The SEC on July 31, 2013 published amendments to its net capital, customer protection, 

books and records, and notification rules for broker-dealers. In a June 8, 2012 comment letter, the 

IIB recommended a technical revision that would avert the possibility that the rule as proposed 

http://www.federalreserve.gov/newsevents/press/bcreg/20130702a.htm
http://www.federalreserve.gov/newsevents/press/bcreg/tarullo20130702a.htm
http://www.sec.gov/rules/final/2013/34-70072.pdf
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could be interpreted to have the unintended consequence of barring broker-dealers from making 

cash reserve account deposits with a U.S. branch of a foreign bank.  In its published release, the 

SEC said it will consider requests for exemptive relief from broker-dealers that wish to hold a 

reserve account at a U.S. branch of a foreign bank.  

 

Tax Matters 

 

 Foreign Account Tax Compliance Act.  The Treasury Department and IRS on January 17, 

2013 issued final regulations implementing information reporting and withholding tax 

regulations under the Foreign Account Tax Compliance Act (FATCA).   On August 19, 2013, 

the IRS announced the opening of its online FATCA registration system.  Financial 

institutions that must register with the IRS to meet their FATCA obligations can now begin the 

process of registering by creating an account and providing required information. Financial 

institutions will also be able to provide required information for their branches of operation 

and other members of their expanded affiliate groups in which the financial institution is the 

lead organization.  The IRS encouraged financial institutions to become familiar with the 

system, create their online accounts and begin submitting their information. Starting in January 

2014, financial institutions will be expected to finalize their registration information by 

logging into their accounts, making any necessary changes and submitting the information as 

final.  As registrations are finalized and approved in 2014, registering financial institutions will 

receive a notice of registration acceptance and will be issued a global intermediary 

identification number (GIIN).  The IRS will electronically post the first IRS Foreign Financial 

Institution (FFI) List in June 2014, and will update the list monthly. To ensure inclusion in the 

June 2014 IRS FFI List, financial institutions will need to finalize their registrations by April 

25, 2014.     

 

 

UNITED KINGDOM 

 

Key Regulatory Developments 
 

Financial Services (Banking Reform) Bill 

 

Following the final report of the Independent Commission on Banking, the government has 

undertaken detailed consultation on its proposals for structural reform of the banking industry and 

the Financial Services (Banking Reform) Bill is now making its way through Parliament.  The Bill 

covers three broad areas: 

 

 Proposals to ring-fence vital banking services from wholesale and investment banking 

activities. This provision will ring-fence the retail-banking activities of a banking group 

from its wholesale and investment banking activities.  There are issues around the 

provision of services to SME businesses which may need to conduct business on either side 

of the ring-fence and also the provision of trade finance. 

 Measures on capital, loss-absorbing debt, a bail-in mechanism, a leverage ratio, and 

depositor preference that collectively make up the loss-absorbency proposals.  

 Proposals on competition in the banking sector through both this Bill and the work of the 

regulators in promoting competition. 

http://www.ofr.gov/%28X%281%29S%280vmy0sooc1pbcvb4qd4w4v5b%29%29/OFRUpload/OFRData/2013-01025_PI.pdf
http://www.irs.gov/uac/Newsroom/IRS-Opens-Online-FATCA-Registration-System
http://www.hm-treasury.gov.uk/d/ICB-Final-Report.pdf
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Reform of the Regulatory Architecture  

 

The new ‘twin peaks’ financial regulatory architecture is now in place under the 

jurisdiction of the Bank of England with the new regulators taking power in April 2013: 

 

 Financial Conduct Authority – The FCA is responsible for promoting effective 

competition, ensuring that relevant markets function well, and for the conduct regulation of 

all financial services firms. This includes acting to prevent market abuse and ensuring that 

consumers get a fair deal from financial firms. The FCA operates the prudential regulation 

of those financial services firms not supervised by the PRA, such as asset managers and 

independent financial advisers. 

 Prudential Regulatory Authority – The PRA’s role is defined in terms of two statutory 

objectives to promote the safety and soundness of these firms and, specifically for insurers, 

to contribute to the securing of an appropriate degree of protection for policyholders.  In 

promoting safety and soundness, the PRA focuses primarily on the harm that firms can 

cause to the stability of the UK financial system. A stable financial system is one in which 

firms continue to provide critical financial services – a precondition for a healthy and 

successful economy.  The PRA will make forward-looking judgements on the risks posed 

by firms to its statutory objectives. Those institutions and issues which pose the greatest 

risk to the stability of the financial system will be the focus of its work. 

 

As part of this reform, a new policy committee, the Financial Policy Committee, was 

established in the Bank of England with a primary objective of identifying, monitoring and taking 

action to remove or reduce systemic risks with a view to protecting and enhancing the resilience of 

the UK financial system. The FPC has a secondary objective to support the economic policy of the 

Government. 

 

In addition to the new regulatory framework, the Financial Services Act 2012 also 

extended the UK Special Resolution Regime to group companies, investment firms and clearing 

houses (effective 1
st
 April 2013).  There will be secondary legislation later this year to specify the 

conditions for the use of resolution powers over group companies and to provide safeguards for the 

partial property transfer from a failing entity. The government will consult on how to protect 

capital market arrangements, such as covered bonds.  

 

Basel III in the European Union 

 

The Capital Requirements Directive IV and Capital Requirements Regulation, the 

European Union’s version of the Basel III more capital, more liquidity requirements, were agreed 

in the middle of April and are expected to come into force at the beginning of 2014. 

 

For the first time in EU financial services legislation, regulation will be used to introduce 

much of the package without there being any further need to transpose the regulatory text into 

national law. However, parts of the package will have to be transposed nationally. They cover 

governance, regulatory cooperation, capital buffers, Pillar 2, remuneration and county-by-country 

reporting.     

 

http://www.fca.org.uk/
http://www.bankofengland.co.uk/pra/Pages/default.aspx
http://www.bankofengland.co.uk/financialstability/Pages/fpc/default.aspx
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Both elements of the package, which is in EU-speak ‘primary legislation’ will require the 

European Banking Authority (EBA) to write binding technical standards that will act as supporting 

secondary legislation and will also become applicable across the EU once they have been signed 

off by the Commission and Parliament. The EBA is expected to deliver over 80 technical standards 

during 2013 and 2014 - a very significant work load – which are none the less essential for banks to 

be able to complete the task of implementing Basel III in the EU. 

 

By way of example, in the final stages of approving the CRDIV/CRR package 

parliamentarians introduced a restriction on the ratio of fixed to variable remuneration. This will 

limit variable pay to 100% of fixed pay although this limit can be increased to no more than 200% 

with shareholder approval. 

 

Depending on whether or not the variable remuneration is ‘a particularly high amount’ 

between 40% and 60% of the variable remuneration must be deferred and a portion paid in shares 

or bail-inable instruments. 

 

The variable remuneration limit will apply to the global operations of any EU bank and to 

the EU operations of any third country bank and will be introduced to affect bonuses on 2014 

performance payable in Q1 2015. 

 

At the time of writing the EBA is consulting on a draft technical standard that will identify 

those bank staff that will be caught by the variable remuneration restriction and is proposing four 

qualitative criteria: 

 

1. The staff member’s total remuneration exceeds €500,000; 

or 

2. The individual is in top 0.3% of staff with highest remuneration; 

or 

3. Their total remuneration exceeds that of the lowest member of senior management or other 

employees having a material impact on the institution’s risk profile as defined in Art 3 (1); 

or 

4. Variable remuneration exceeds 75% of fixed salary and €75,000. 

 

Bank Levy  

 

The UK bank levy has been in effect from 1 January 2011, applying, where relevant 

aggregate liabilities amount to £20 billion or more, to: 

 

 The consolidated balance sheet of UK banking groups and building societies; 

 The aggregated subsidiary and branch balance sheets of foreign banks and banking groups 

operating in the UK; and 

 The balance sheets of UK banks in non-banking groups.  

 

The Government has consistently set out its intention that the Bank Levy should raise at 

least £2½ billion each year. To ensure this and to take account of the benefit to the banking sector 

from the additional reductions in corporation tax announced at Budget 2011, Budget 2012, 

Autumn Statement 2012, and Budget 2013, the rate of the Bank Levy will increase to 0.142 per 
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cent from 1 January 2014. A proportionate increase to 0.071 per cent will be made to the half rate, 

also with effect from 1 January 2014. 

 

The Bank Levy is currently being reviewed make sure it is operating efficiently. Receipts 

from the Bank Levy are being monitored on an ongoing basis. 

 

Significant Market Developments 
 

Parliamentary Commission on Banking Standards 

 

In July 2012, the Government established the Parliamentary Commission on Banking 

Standards (PCBS) with members drawn from both the Upper and Lower Chambers of Parliament.  

The remit of the Commission was essentially threefold: 

 

 To undertake pre-legislative scrutiny of the Financial Services (Banking Reform) Bill 

which implements a number of the ICB recommendations 

 To report on professional standards and culture of the UK banking sector, taking account of 

regulatory and competition investigations into the LIBOR rate-setting process  

 Draw out lessons to be learned about corporate governance, transparency and conflicts of 

interest, and their implications for regulation and for Government policy 

 

The PCBS has taken both oral and written evidence, including from the BBA, on a number 

of specific topics and in general.  The Commission has a number of panels which are examining 

individual issues: 

 

 Panel on the consumer and SME experience of banks  

 Panel on HBOS  

 Panel on corporate governance: below board level  

 Panel on retail competition  

 Panel on the operation of wholesale markets  

 Panel on corporate governance: board level  

 Panel on Scotland  

 Panel on tax, audit and accounting  

 Panel on regulatory approach  

 Panel on mis-selling and cross-selling  

 Panel on Financial Exclusion and Basic Bank Accounts  

 

The Commission has now issued its final report and the Government has responded.  The 

Commission will now be wound up.  The recommendations accepted by the government span: 

 

 Strengthening individual accountability – described as the introduction of measures on 

sanctions, standards and remuneration in order to strengthen accountability and incentives for 

bankers to behave ethically and in a way that supports the long-term sustainability of banks. 

 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/210738/130704_Bank_Levy_Review_Consultation_Document.pdf
http://www.parliament.uk/business/committees/committees-a-z/joint-select/professional-standards-in-the-banking-industry/
http://www.parliament.uk/business/committees/committees-a-z/joint-select/professional-standards-in-the-banking-industry/
http://www.parliament.uk/business/committees/committees-a-z/joint-select/professional-standards-in-the-banking-industry/panels/parliament-2010/panel-on-smeretail-cutomers/
http://www.parliament.uk/business/committees/committees-a-z/joint-select/professional-standards-in-the-banking-industry/panels/parliament-2010/panel-on-hbos/
http://www.parliament.uk/business/committees/committees-a-z/joint-select/professional-standards-in-the-banking-industry/panels/parliament-2010/panel-on-corporate-governance-below-board-level/
http://www.parliament.uk/business/committees/committees-a-z/joint-select/professional-standards-in-the-banking-industry/panels/parliament-2010/panel-on-retail-competition/
http://www.parliament.uk/business/committees/committees-a-z/joint-select/professional-standards-in-the-banking-industry/panels/parliament-2010/panel-on-the-operation-of-wholesale-markets/
http://www.parliament.uk/business/committees/committees-a-z/joint-select/professional-standards-in-the-banking-industry/panels/parliament-2010/panel-on-corporate-governance-board-level/
http://www.parliament.uk/business/committees/committees-a-z/joint-select/professional-standards-in-the-banking-industry/panels/parliament-2010/panel-on-scotland/
http://www.parliament.uk/business/committees/committees-a-z/joint-select/professional-standards-in-the-banking-industry/panels/parliament-2010/panel-on-tax-audit-and-accounting/
http://www.parliament.uk/business/committees/committees-a-z/joint-select/professional-standards-in-the-banking-industry/panels/parliament-2010/panel-on-regulatory-approach/
http://www.parliament.uk/business/committees/committees-a-z/joint-select/professional-standards-in-the-banking-industry/panels/parliament-2010/panel-on-tax-audit-and-accounting1/
http://www.parliament.uk/business/committees/committees-a-z/joint-select/professional-standards-in-the-banking-industry/panels/parliament-2010/panel-on-financial-exclusion-and-basic-bank-accounts/
http://www.parliament.uk/documents/banking-commission/Banking-final-report-vol-ii.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/211047/gov_response_to_the_parliamentary_commission_on_banking_standards.pdf
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 Reforming corporate governance – with the resourcing of non-executives and a 

strengthening in role of chief risk officer, internal audit and compliance functions seen as the 

means to remedy defects in governance both at board level and below. 

 

 Securing better outcomes for consumers through enhanced competition – explaining that 

well-functioning, competitive markets for banking services will limit consumer detriment and 

poor standards and setting out a number of interventions to support competitive pressures 

including the enabling of customers to move more easily between banks to access products and 

services that best meet their needs. 

 

 Enhancing financial stability – which concerns the approach to the taxpayer’s stakes in RBS 

and LBG and more detailed recommendations concerning the objectives and organisation of 

the new regulatory bodies. 

 

These measures will be taken forward in the Financial Services (Banking Reform) Bill and 

elsewhere. 

 

Financial Transaction Tax 

 

On 14
th

 February the European Commission issued a proposal for a Financial Transaction 

Tax (FTT) to be implemented through the Enhanced Co-operation Procedure (ECP) by 11 

participating Member States. These included: Austria, Belgium, Estonia, France, Germany, 

Greece, Italy, Portugal, Slovakia, Slovenia, and Spain. If adopted, most equity, debt and derivative 

transactions in these jurisdictions would be subject to the tax which the proposal indicated would 

be implemented by 2014. 

 

The FTT proposal includes both a residence and an issuance principle, alongside a broad 

definition of deemed established, which means that the FTT has a broad and extra-territorial scope. 

Pension funds, insurance companies, unit trusts, banks and businesses both in the FTT zone 

counties and worldwide will be subject to the tax on many of their transactions. The "cascading" 

design of the tax means that its effective rate will be considerably higher than the headline rates of 

0.1% and 0.01% on equities and derivatives respectively. 

 

The UK Government submitted a legal challenge to the proposed FTT to the European 

Court of Justice. The full text of this challenge has not been published but it is understood that the 

UK is concerned about the impact of the FTT on non-participating member states within the EU as 

well as interaction with customary international law. Since publication of the proposal various 

parties have commented on the extraterritoriality of the proposal as well as its potential effects on 

financial stability and economic growth. The FTT proposal continues to be discussed in Council 

Working Groups as participating Member States seek agreement on the FTT. 

 

Bank Recovery and Resolution Directive 

 

The draft Bank Recovery and Resolution Directive is a priority for the European 

authorities. It adopts the Financial Stability Board’s Key Attributes for Resolution Regimes into 

European law, including a statutory ‘bail-in’ regime to apply from 1
st
 January 2018. The rest of the 

requirements are likely to apply from 1
st
 January 2015.  


